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P-R-O-C-E-E-D-I-N-G-S1

(9:46 a.m.)2

CHAIRPERSON HILL:  All right, good morning,3

everybody, the hearing will please come to order.  We're4

located in the Jerrily R. Kress Memorial Hearing Room at 4415

4th Street, Northwest.  This is the March 4th, 2020 public6

hearing of the Board of Zoning Adjustment, District of7

Columbia.8

My name is Fred Hill, Chairperson.  Joining me9

today is Carlton Hart, our vice chair, Lorna John, Board10

member.  And representing the Zoning Commission will be11

Michael Turnbull as well as Anthony Hood.12

Copies of today's hearing agenda are available to13

you and located in the wall bin near the door.  Please be14

advised that this proceeding is being recorded by a court15

reporter.  It is also being webcast live.16

And accordingly, we must ask you to refrain from17

any disruptive noise or action in the hearing room.  When18

presenting information to the Board, please turn on and speak19

into the microphone, first stating your name and home20

address.  When you're finished speaking, please turn your21

microphone off so that your microphone is no longer picking22

up sound or background noise.23

All persons planning on testifying either in favor24

or in opposition must have raised their hand and been sworn25
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in by the Secretary.  Also, each witness must fill out two1

witness cards.  These cards are located on the table near the2

door and on the witness table.  Upon coming forward to speak3

to the Board, please give both cards to the reporter sitting4

to the table to my right.5

If you wish to file a written testimony or6

additional supporting documents today, please submit one7

original and 12 copies to the Secretary for distribution. 8

If you do not have the requisite number of copies, you can9

reproduce copies on an office printer in the Office of Zoning10

located across the hall.  Please remember to collate your set11

of copies.  The orders and procedures for special exceptions,12

variances, and appeals are also listed as you come walking13

in through the door.14

The record shall be closed at the conclusion of15

each case except for any materials specifically requested by16

the Board.  The Board and the staff will specify at the end17

of the hearing exactly what is expected and the date when the18

persons must present the evidence to the Office of Zoning. 19

After the record is closed, no other information shall be20

accepted by the Board.21

The Board's agenda includes cases set for22

decision.  After the Board adjourns, the Office of Zoning,23

in consultation with myself, will determine whether a full24

or summary order may be issued.  A full order is required25
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when the decision it contains is adverse to a party including1

an affected ANC.  A full order may also be needed if the2

Board's decision differs from the Office of Planning's3

recommendation.  Although the Board favors the use of summary4

orders whenever possible, an applicant may not request to use5

-- may not request the Board to issue such an order.6

The District of Columbia Administrative Procedures7

Act requires that the public hearing on each case be held in8

the open before the public.  Pursuant to section 405B and 4069

of that Act, the Board may, consistent with its rules and10

procedures of the Act, enter into a closed meeting on a case11

for purposes of seeking legal counsel on a case pursuant to12

D.C. Official Code section 2-575(b)4 and/or deliberating on13

a case pursuant to D.C. Official Code section 2-575(b)13, but14

only after providing the necessary public notice in the case15

of emergency closed meeting after taking a roll call vote.16

The decision of the Board in contested cases or17

all cases must be based exclusively on the public record. 18

To avoid any appearance to the contrary the Board requests19

that persons present not-engage the members of the Board in20

conversation.  Please turn off all beepers and cell phones21

at this time so as to not disrupt the proceedings.22

Preliminary matters or those whether or which a23

case will or should be heard today, such as requests for a24

postponement, continuance, or withdrawal, or other proper and25
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adequate notice of the hearing's been given.  If you're not1

prepared to go forward with the case today or believe the2

Board should not proceed, now is the time to raise such a3

matter.  Mr. Secretary, do we have any preliminary matters?4

SECRETARY MOY:  Good morning, Mr. Chairman,5

members of the Board, I do have a brief announcement6

regarding the cases on today's docket.  First, there are7

three case applications that have been postponed and8

rescheduled.  The first is case application number 20217 of9

Tricia Jefferson, rescheduled to March 25th, 2020.10

Application number 20214, Jason Harris and Janice11

Stark, rescheduled to April 1st, 2020.  And application12

number 20203 of Congressional 1018 Bryant, LLC, rescheduled13

to May 6th, 2020.  Other than that, Mr. Chairman, there are14

other preliminary matters and staff would suggest that the15

Board address those preliminary matters when I call the case.16

CHAIRPERSON HILL:  Okay, great.  Thanks, Mr. Moy. 17

All right, good morning, everyone.  If you plan on18

testifying, if you wouldn't mind please standing so you could19

be sworn in by the Secretary to my left.  Even if you think20

you might testify, just go ahead and stand and take the oath. 21

Over here to the left.  This man right here.22

SECRETARY MOY:  Yeah, there was other guests who23

have just arrived.24

CHAIRPERSON HILL:  Oh, I'm sorry.  If any of you25
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--1

SECRETARY MOY:  I'll -- 2

CHAIRPERSON HILL:  Yeah, if anybody wants to3

testify, please take the oath, thank you.4

SECRETARY MOY:  Good morning.  Do you solemnly5

swear or affirm that the testimony you are about to present6

in this proceeding is the truth, whole truth and nothing but7

the truth?  Thank you.  Ladies and gentlemen, you may8

consider yourselves under oath.9

CHAIRPERSON HILL:  Okay.  So we are going to10

switch up the agenda just a little bit.  So in terms of the11

decision cases, we're going to postpone those until12

Commissioner Turnbull is here just for one particular case. 13

So we're going to go ahead and hear that first which would14

be the top of the hearing agenda, which is application 20201. 15

And I'll let Mr. Moy announce that in a moment.16

And then after that, we're going to follow it up17

with application 20121.  Other than that, we will follow the18

order.  So Mr. Moy, I'm not on the first application.  I'm19

going to turn that over to Vice Chair Hart and let you20

announce it when you have an opportunity.21

SECRETARY MOY:  Thank you, Mr. Chairman.  So that22

would be case application number 20201 of D.C. Superpack,23

LLC, and this application was captioned and advertised for24

a special exception under the Downtown Use Requirements of25
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subtitle I, section 303.1(a) and presented subtitle X chapter1

10 for a variance from the MU use group E, requirements2

subtitle U, section 5, 13.1(a)2.3

This would permit an animal care and boarding use4

in an existing mixed use building, D-4-R zone at premises 4505

Massachusetts Avenue, Northwest, square 517, lot 50.  And as6

the Board is aware, this is a continued hearing.7

VICE CHAIRPERSON HART:  Good morning.  If you8

could introduce yourselves from my right to left.9

MR. KAMPF:  Good morning, I'm Daniel Kampf,10

business owner.11

MS. MOLDENHAUER:  Good morning, Meredith12

Moldenhauer from the law firm of Cozen O'Connor on behalf of13

the applicant.14

MR. VARGA:  Steven Varga, director of planning15

services, Cozen O'Connor on behalf of the applicant.16

VICE CHAIRPERSON HART:  So, it looks like we have17

-- there were a number of things that we had requested at the18

last hearing, and it looks like you've submitted those items. 19

I think the one thing, and I appreciate having that.  It is20

helpful to kind of understand that a little bit more detail. 21

The one that I'm -- and I don't know about my fellow Board22

members, but I'm still trying to kind of grapple with is this23

issue around the exceptional condition.24

I get the practical difficulty issue, and the25
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other prongs of the kind of variance tests I think are okay,1

or at least I kind of understand those.  But the exceptional2

condition aspect of it -- and this is the issue that I'm kind3

of running into.4

I understand that this is a kind of small portion5

of the entire footprint.  The applicant who is the building6

owner has their residential both on this floor along with the7

commercial, and has residential above that.  I get all that. 8

I also get that this is a small footprint in terms of the --9

that the owner of the building is not able to -- or hasn't10

had somebody to rent, and that's been vacant for some time.11

So the difficulty that I'm having is that the dog12

owner is looking to consolidate the two units, the two13

commercial units and use that as the space for this use.  The14

problem that I'm running into is that you could do that for15

any -- you could combine this space, those spaces for any16

tenant to be able to use that.  And so it doesn't lend itself17

necessarily to this particular use.  That could be any use18

that's going there.19

So that's the problem that I'm having.  And I20

don't know if the other Board members have any other concerns21

or any other questions.  So I'll kind of leave the mic open22

if you have any questions right now.23

MEMBER JOHN:  I think -- excuse me -- I think I24

would like to hear more on how the property meets the25
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exceptional condition.  I've been struggling with that for1

a while, and I've looked at the recently submitted2

information in the record, and I'm still working on getting3

there.  So I don't know if there's anything that you would4

like to add.5

VICE CHAIRPERSON HART:  No.6

ZC MEMBER TURNBULL:  Yeah, I'm still struggling7

with the variance test on several points.  And I'm also8

concerned about the space up above, what's being done to9

alleviate the concerns to the -- and we had a lot of10

discussion about the residential use on the first floor, but11

I'm not sure that the upper floor has been addressed, the12

space immediately above this proposed dog boarding facility. 13

So I think that needs to be addressed.14

VICE CHAIRPERSON HART:  So I think you've kind of15

heard some of where we are, and if you could tailor your16

presentation, I don't know how long you'd like, maybe 1017

minutes or so, just to kind of talk about those particular18

issues.  So I'll leave it to you.  If you could put ten19

minutes on the clock, Mr. Moy, please.  And, Ms. Moldenhauer,20

you can start whenever you'd like.  Thank you.21

MS. MOLDENHAUER:  so I'd like to first identify22

that we are asking for a very limited -- in regards to a23

level of a special -- a variance.  This is a variance from24

one subsection of a special exceptions standard.  It is an25
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area variance as analyzed both by the applicant and as by OP. 1

It is not a use variance.2

So the one factor, to Vice Chair Hart's comments3

regarding subdividing the space or other uses could go into4

the space, is a standard applied for a use variance, not a5

standard or something that needs to be considered for an area6

variance.7

In a use variance case, you'd have to consider,8

oh, could other uses go there.  In an area variance case, to9

Vice Chair Hart's comments, that is not a question that the10

Board needs to grapple with here.  It is a question of, is11

the property unique, and does that uniqueness specifically12

create a practical difficulty?13

VICE CHAIRPERSON HART:  But part of what I was --14

the reason that I brought that up is because one of the15

aspects that you're talking about is that even though it is16

an area variance, which I understand, you said that there was17

a -- because this was a fairly small area that was unable to18

be rented, that you need to have -- that this particular19

client could come in to be able to use that.  And I'm trying20

to connect that to the actual, well, what is unique about21

that and that's the part that I'm -- I understand that it's22

not -- 23

MS. MOLDENHAUER:  Yeah, okay.24

VICE CHAIRPERSON HART:  -- a use variance.  What25
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I'm trying to get to is in some ways the argument that you're1

making gets kind of knocked down because of what you're2

proposing for there.  So that's the part that -- that's why3

I brought in that anybody could go there.4

MS. MOLDENHAUER:  All right, I appreciate that5

clarity.  I appreciate that clarity.  So then what we'll do6

is we will -- as ask we walk through our presentation, we7

will show and prove that, even with the consolidated two8

commercial spaces, this property is unique and is smaller9

than the other commercial spaces in the surrounding10

neighborhood and square.11

So what I will do is I'll start -- well, here's12

the example of the property.  Under the area variance, the13

property is unique because the Meridian features both ground14

floor residential and commercial which is not a factor that15

is shared by any of its other surrounding property owners.16

Commercial use just smaller than the other17

commercial spaces and it shares 21 ground floor residential18

units which, again, is unique from its surrounding property19

owners.  The property is located in close proximity to dog20

parks.  This creates a practical difficulty and no adverse21

impact.22

 We have studied the surrounding square and23

properties, I'll just kind of jump here, the properties we're24

referencing.  So the property that we are talking about is --25
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if I can get the laser pointer working here -- is 450 Mass,1

is this property here.  This is the square of how much it's2

located.3

We have studied the surrounding properties in the4

area as well as the properties on the square.  So when you5

look at the properties, our property here, 450 Mass, is the6

only property compared to its surrounding properties that has7

both ground floor commercial and ground floor residential.8

So in the column of both ground floor residential9

and commercial, this is the only property in comparison to10

all the other ones that we just showed that has this feature. 11

None of the other properties, there was a property that was12

built obviously a longer time ago which is a senior public13

housing which has no commercial retail but ground floor14

residential.15

The newer properties you can see have residential16

on the ground floor but either -- and then no commercial on17

the first floor or you have situations, another property on18

our square which is 400 Mass which has no residential on the19

ground floor, a very, very large commercial space on the20

first floor or the ground floor level.21

So on our square specifically you have 461 which22

is the senior housing facility, which has no commercial space23

on the ground floor, and residential units.  Then you have24

450 Mass which takes up this large portion of the other side25
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of the project.1

And as we'll see in some images, 400 Mass, the2

entire first floor, so if you look at the size of this3

structure here, almost the entire portion of that first floor4

is a commercial space.  It is leased to CVS and so here's our5

property.  Our property is obviously another large apartment6

building.  But you can see how our property goes all the way7

down here to the end, but the only portion that is a8

commercial is a small portion that is located here on the9

corner of the project.10

400 Mass has, you can see, one, two, three, four,11

five, and then it turns the corner, a very, very large square12

footage of the first floor, taking up the entire first floor13

with 14 foot ceilings.  You know, obviously designed14

specifically for a large commercial space is the other type15

of design that is in this neighborhood.16

This is 461 which has no commercial on the first17

floor, and all residential on the ground floor.  Across the18

other square is 401 Mass Avenue which has no commercial on19

the ground floor, but only residential.  And then the same20

is true for 425 Mass Avenue which is a large apartment21

building with no commercial on the first floor and all22

residential.23

The same is true for 811 4th Street, and then for24

425 1st Street, it has only commercial on the first floor. 25
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So you can see that it's broken up into different commercial. 1

But it has no residential on the first floor, and they're2

also large commercial spaces.3

So here's our footprint of the property.  You can4

see the large size of the property.  But the fact that there5

are 21 other residential units and only this small -- you can6

see rather, you know, the space for the CVS is probably7

larger than this entire space in and of itself.  We don't8

obviously have that square footage, but, you know, you can9

visibly see it from the images that we showed you and from10

the sheer size of that lot.11

The space here, even with the combined spaces is12

a very small footprint.  There is one unit that abuts it,13

otherwise it's a stair that separates it.  On the floor above14

it's the same thing, it has the stair case that separates it15

from the majority of the units.16

And to the question regarding the noise, this is17

a construction in which you have concrete slab, so this is18

not a situation in which you have a maybe an older row home19

with, you know, wood construction that would create concerns20

for noise mitigation.  But that really gets more towards, you21

know, other aspects of the special exception standard.22

In regards to the variance, the property as you23

can see marked here in red is in close proximity to the two24

-- sorry, marked here with a red star is in close proximity25
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to these two literally almost abutting and adjacent parks1

that are located.  The square obviously that our property's2

located in goes all the way over here.  And obviously,3

there's other commercial spaces that are further away from4

those.5

And one of the questions that occurred at the last6

hearing was, you know, would this be deemed to be an amenity? 7

Is there a need in this area?  And so we provided this public8

document that shows the overall spending which corresponds9

with the frequency of dog ownership in the neighborhood.10

We then also provided additional information and11

detailing regarding the soundproofing wall that would be12

constructed.  And we believe that, based on all of the13

information in the record, that that does satisfy the14

uniqueness prong of the variance test.  We'll also just walk15

through that.16

The ANC heard this case and indicated a letter of17

support which is in the record at Exhibit 34.  The Office of18

Planning reviewed this application for both the special19

expectation and the variance test, and submitted a letter of20

recommendation at Exhibit 33.  DDOT indicated no objection. 21

And the property owner filed additional information in the22

record indicating their support and answering some of the23

Board's questions at Exhibit 40.24

We can now, you know, obviously answer some25
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additional questions the Board may have, but, again, we look1

at the uniqueness in comparison to the surrounding2

neighborhood and square, and we believe that with this3

evidence, that it is clear that none of the other properties4

in this neighborhood would have the same challenge of5

complying with this section of the regulations.  And because6

of that, it then satisfies the variance test.7

VICE CHAIRPERSON HART:  Thank you.  Do any Board8

members have questions?  Ms. John.9

MEMBER JOHN:  Yes, Ms. Moldenhauer, isn't there10

another section of the regulation that requires separation11

horizontally as well?  So there has to be one floor12

separating the first floor use from the second -- yes, there13

has to be a barrier between the dog grooming facility and the14

residential.  So there are two parts to it, that they can't15

be on the same floor, and the use has to be separated by the16

residential -- yes, by one floor.  I think I got it.17

MS. MOLDENHAUER:  Yes.  Under section U513.(a)(2),18

section 2, the regulations require that when locating in a19

mixed-use building, the use shall not be on the same floor20

as the residential use, and shall be horizontally separated21

from any residential use at least one floor of non-22

residential use.23

And so I think that the situation here is that you24

would -- the uniqueness and fact that there is a, you know --25
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the ability to comply with that creates is unique.  And that1

this is a concrete construction which has thicker slabs than2

in maybe a mixed-use building where it is a row home or wood3

construction, I think satisfies that standard.4

VICE CHAIRPERSON HART:  And what about the CVS5

that you said was in the building next door?6

MS. MOLDENHAUER:  In the CVS next door that would7

be -- the difference there is the sheer size of that8

construction.9

VICE CHAIRPERSON HART:  No, no, I'm talking about10

what's on the second floor above that.11

MS. MOLDENHAUER:  On the second floor is12

residential, yes.13

VICE CHAIRPERSON HART:  Yeah, so they would have14

this similar issue with this as well if they wanted to put15

some sort of animal grooming on the first floor as well?16

MS. MOLDENHAUER:  Yes.17

VICE CHAIRPERSON HART:  So what I'm saying is that18

you're saying that the condition that you have where you have19

a residential above a commercial is a uniqueness because they20

wouldn't have -- the owner of the building would have to put21

in, you know, some sort of commercial above that which is,22

you know, it doesn't seem to make a lot of sense.23

What I'm saying is that the CVS building has the24

same condition which is next door.  And so while it's a25
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larger space, they could separate that down, or something,1

they'd have the same issue that it seems to me that the2

building that owner has for where you're trying to do this.3

MS. MOLDENHAUER:  So my response to that is that4

this is a confluence of factors in the size itself, but we5

can't hypothetically make a space smaller.  That's not how6

the variance test works.  We have to deal with what exists7

at the time, and currently at this time that building with8

the CVS has a much larger footprint.  And the sheer size of9

that would make it irrational or not practical to put a dog10

facility in that size space.11

And so one of our uniquenesses is the fact that12

this is a smaller, more, you know, size-appropriate -- I mean13

obviously, we can ask and have additional testimony from my14

client as to, you know, have you seen a large space that is15

so, you know, massive or the same size of the CVS, utilized16

for this type of use.17

And so I think that the smaller nature of the size18

is the difference or is the uniqueness compared to the other19

commercial spaces in this neighborhood.  So I'll ask if my20

client can just simply address, you know, the fact that, you21

know, the industry and is it common to take up a large CVS-22

size, you know, square footage in regards to a full ground23

floor space?24

VICE CHAIRPERSON HART:  And if he could also speak25
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to the issue around the size is -- that size is what it is. 1

The concern is not necessarily about the size, but the fact2

that you have a residential that's directly above that.  I3

think that's more of the point as opposed to just it being4

the size.5

And I'm just saying that there are other places6

that they have commercial space right underneath residential7

space, and so those areas would have the same issue.  And so8

that's what I'm trying to get to regardless of what the size9

is.  I just only brought up the CVS because that was10

something that you had said that was in the area.11

I don't know the other parts of it to be able to12

say that, you know, this condition happens across the street13

or down the street.  So what we're trying to focus on is14

where the commercial is in this building, and then directly15

above that is residential, the zoning is saying not to do16

that, and we're trying to get to a how is that part of -- how17

do you respond to that aspect of it?  So if you can have your18

client talk about that, that'd be fine.19

MR. KAMPF:  So just about the size, the CVS is the20

square footage of the entire building.  So I know of no other21

dog-boarding facilities that are that large.  I know that you22

said the size isn't relevant.23

As far as the verticality, I can't personally24

speak to the other buildings in the area with that.  I know25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



22

this building six inches of concrete slab between the floors. 1

So the sound mitigation and everything seems like it would2

not be an issue from that.  But I don't know about the3

verticality in any other buildings in the area.4

MS. MOLDENHAUER:  And so, you know, I would just5

obviously identify and show here, and this is the, you know,6

first floor space.  It is, you know, this was designed as a7

small corner, you know, space with, you know, retail on the8

ground floor.9

The other spaces are designed with a 14-foot clear10

in regards to a much larger.  And you can see the difference11

in these spaces.  These are created as a retail window,12

larger ceilings.  So this is obviously a different factor,13

maybe potentially to the question of, you know, the14

separation from the first floor.  But at the same time the15

question is, you know, would it create an adverse impact. 16

Would it create negative mitigation to those residential17

units above?18

We have a letter in the record from the property19

owner indicating that this would not create those impacts. 20

And the property owner obviously is ensuring that, you know,21

he will take any additional mitigation factors that are22

necessary the Board deems potentially would be required in23

order to address that concern.24

VICE CHAIRPERSON HART:  Ms. John, to you.  Mr.25
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Turnbull?1

ZC MEMBER TURNBULL:  Yeah, just to get back to Ms.2

John's line of questioning regarding the separation.  This3

may be a six-inch concrete slab, we have no idea what the4

condition of the slab is.  We have no idea of how many5

penetrations are through this slab.6

So what may be good for normal conversation, may7

not hold up for people -- I've been in apartments that have8

got six-inch concrete slabs also and if you get people9

yelling at each other, you can still hear them.10

  My concern is with also dog barking, a six-inch11

slab may not provide enough separation or sound control so12

that you don't hear these things just as if you leave it as13

is.14

I think some more concern or more thought has to15

be given to what actually you're going to expect, what the16

people upstairs are going to be expect.  I think you may need17

some may more sound isolation to be able to protect the18

people upstairs from dog barking or yelling at dogs.  I'm not19

sure, maybe you don't yell at your dogs.  I don't know.20

But I just have a feeling that the six inch slab21

by itself may or not -- but again, we don't know the22

condition of the slab, how many penetrations, pipes,23

ductwork, whatever is going through the slab.  That all24

leaves an opening for sound to go down, to go upstairs.25
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I think some more research or some more1

information has to be given.  I don't know, going to do a2

sound study.  I don't know how many sounds you're going to3

need to lessen that, but I think some more effort has to be4

done to show that you're really providing an acoustical5

separation from upstairs to the space down below.6

VICE CHAIRPERSON HART:  I don't know if you've had7

any consideration of any sort of sound mitigation for between8

the first and second floors?9

MS. MOLDENHAUER:  We believed that what was in the10

record and the assertion that we would obviously provide any11

additional mitigation as deemed appropriate.  I think to the12

point sometimes you don't know, it could be fine, right? 13

Like there could not -- there could be no need to do14

anything.15

We, you know, once you get in there the property16

owner identified and the applicant identified that they would17

take any and all measures necessary to protect both the18

residents and, you know, potentially the new use.  The19

property owner is supportive of this and is also from a, you20

know, individual interest perspective interested in making21

sure that his tenants are not in a condition that would be22

unsatisfactory.23

And so you have, you know, that commitment, that24

any mitigation if there additional needed beyond the current25
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structure, that that would be taken.  And you know, that1

would be something where you know, we would be fine if the2

Board, you know, wanted to, you know, have us, you know, kind3

of come back after maybe a period of time of operation and4

determine if there is some additional use needed.5

But I think, you know, at the end of the day,6

there is no way to know that it is not sufficient in its7

current capacity until potentially you start operating and8

determine whether or not, you know, those units need9

additional mitigation.10

There's also a situation here where you have a11

lease in place with, you know, the landlord and the property12

owner, again, with the interest of maintaining both his13

residential satisfaction and the commercial use where if14

there are needs for additional mitigation, you know, that15

onus is then, you know, needs to be complied with.16

And so, you know, I think that you have a17

situation in which, you know, you have both parties with the18

same interests as the property owner here which is19

potentially different from other mixed-use situations where20

maybe you have a condominium situation where the first floor21

owner is different than the upper floor residential owners22

and you may not have a joint desire to resolve something if23

there is a problem.  But we're also more than happy to, you24

know, supplement the record if the Board feels that it's25
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necessary.1

ZC MEMBER TURNBULL:  What do you mean you don't2

have a joint resolution to solve a problem?3

MS. MOLDENHAUER:  I said we do, unlike other4

situations.  So in a mixed-use building could potentially5

have a separate ownership on the commercial floor and then6

a separate ownership on the residential.  There's a lot of7

buildings in the District of Columbia where you create8

horizontal condominiums and the commercial condominium is9

sold off to somebody else, and the residential condominium10

is either owned or an apartment building above.  And you have11

then separate owners with separate interests.12

ZC MEMBER TURNBULL:  Okay.13

MS. MOLDENHAUER:  Here --14

ZC MEMBER TURNBULL:  All right, I get you, I get15

you.16

MS. MOLDENHAUER:  Here we have a single owner who17

indicated obviously in his letter and in the application that18

we would do anything and everything necessary to ensure both19

the residential, you know, quiet enjoyment of their20

residential units.21

ZC MEMBER TURNBULL:  All right.  You show a baffle22

wall sample for the separation of the space next to you.  I23

guess since you're leaving us in a lurch as far as your24

ability to provide actual sound resilient -- to separate this25
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thing totally either from upstairs or downstairs, and that1

you're going to leave this as an open-ended thing as in we're2

going to solve the problem if there one.  It doesn't make me3

feel very comfortable.4

Are you also saying that about the baffle wall? 5

That this may or may not provide the sound separation that's6

really needed?  Have you done tests?7

MR. KAMPF:  Before Meredith answers your question,8

Commissioner, I want to speak a little bit about the sound. 9

Our current facility abuts both a nail salon and a gymnastic10

studio.  We have no soundproofing and there is maybe three11

or four inches separating both facilities.  And we have not12

only talked with both business owners, we've never caused a13

complaint.  They never hear us.  They've never brought up our14

sound.15

We take a behavioral approach to dog daycare and16

boarding which means we don't want dogs barking.  One, it's17

against our business interest if someone walks in to a dog18

daycare facility and they hear this cacophony of barking,19

they're not going to, you know, sign up for daycare.  It also20

creates a stressful situation with dogs.  They're releasing21

cortisol. They start to get stressed, then you get fights and22

things like that.  And it makes a terrible work environment23

for employees.24

So unlike other daycares, we take a very proactive25
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behavioral approach with the barking.  And like I said, our1

current facility has no sound proofing despite abutting two2

businesses directly with far smaller separation than there3

would be in this building, and we've had no issues with4

either business.5

ZC MEMBER TURNBULL:  Thank you.6

VICE CHAIRPERSON HART:  So does the Board have any7

other questions?8

MEMBER JOHN:  Yes, one more question.9

VICE CHAIRPERSON HART:  Sure.10

MEMBER JOHN:  So how does, and you may have11

explained it, but perhaps you can do that again.  So how does12

the practical difficulty relate to the owner of the property? 13

Everything we have heard so far is based on the desire to14

use, not the practical difficulty to the owner in making use15

of this commercial space which could be combined to have a16

reasonable size as Mr. Hart said, a reasonable size unit that17

could be rented.  So there is that.18

And then again, the use is allowed so we're not19

questioning whether the use is appropriate, but it is only20

allowed if it is located in a particular area and meets these21

two conditions.  And I still am not getting there.  And I22

realize the area variance is a lesser standard.  But still23

the request for the variance cannot be tied to the use.24

And that's my understanding of the Court of25
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Appeal's decision in this area.  And I'm very leery of1

stretching this case so far that we don't recognize the rule2

anymore.  And so that's sort of where I am.3

MS. MOLDENHAUER:  So in the Court of Appeals cases4

in regards to the use standard, potentially, you know, the5

application of Metropol Court of Appeals case.  You know,6

those were situations in which the use specifically was7

identified by the Board as an exceptional condition.8

Here, we have put forward no reference to the use. 9

We are simply saying that the property, the inherent10

characteristics of the property itself are the unique11

condition.  So the physical design of the building here is12

the unique condition as it is compared to abutting properties13

in its neighborhood.14

Again, that goes to the physical aspect of the15

building and has no relationship to the use.  The only reason16

why we're talking about a use at all is because this is a17

subset of a special exception standard for a specific use. 18

But when we look at the variance test, we kind of divorce19

ourselves from the use and we only talk about how could you20

physically in this property, in comparison to other21

properties, separate this space from first floor, ground22

floor, retail or residential?23

And we believe that we have proven that physically24

comparing this building to other buildings in the25
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neighborhood, this building has a different design and1

physical make-up then its abutting and neighboring2

properties.  That none of the other neighboring properties3

as we showed have the same unique factor of both first floor4

21 residential units and a small commercial space.5

All of the other properties that we showed, and6

I'll just kind of go back to that chart, have -- are No in7

this column.  This is the only property that has this unique8

condition of Yes.  And given that unique condition, it9

creates a practical difficulty to the property.  I mean it's,10

yes, it has to be to the owner and not a tenant.  But to the11

owner.  Any owner down the road, current, or in the future12

to remove those 21 units or to, you know, do something where13

you would then not comply or be able to comply with the14

regulations.  So the variances is complying with the15

regulations is creating a practical difficulty.16

VICE CHAIRPERSON HART:  Well, if I could just kind17

of cut this off for a minute.  We're talking in circles.  The18

problem that we're having to address is that, if this were19

any other commercial use it would be allowed there.  What I'm20

telling you, what I'm saying is that, while this is not a use21

variance for dog grooming or, you know, pet types of uses,22

it is in some ways.23

And so I'm just saying that's how we have to --24

and I'm not saying it's a use variance.  What I'm saying is25
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that the use is important.  If you had another commercial1

use, they could go in there without having to have to deal2

with the separation of vertical and horizontal.  But we do3

have to deal with that in this instance.4

I understand what you're saying, I get it.  But5

it is kind of a circular kind of conversation because it's6

not a use variance.  It's an area variance, but there is some7

aspect of use that kind of leaks into this.  And so it has8

been a -- and I think that that's been the tension in this9

in trying to deal with this, and trying to -- not understand10

it -- in trying to understand how you meet this.11

And I think that that's been the more challenging12

part of this is because of that aspect of this.  If we were13

looking at some other type of commercial use, we would not14

be -- or retail use, we would not be kind of having this15

discussion.  And I get that.  I appreciate that.  I'm sorry16

for cutting you off, but I feel like we're kind of, you know,17

going over the same elements and you can say what you'd like18

to.19

MS. MOLDENHAUER:  No, I guess -- and what I'm20

saying is that you were focusing on the use, and I do not21

respectfully believe that the use has anything to do with the22

variance test in this case.  The variance is simply a23

question of can you physically have no residential in the24

building and a commercial?  So having the first floor, have25
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no residential use, and then have the separation.1

There are physical area requirements that we2

believe we satisfy because this building is different than3

its abutting neighboring properties.  That conversation in4

regards to the first prong of uniqueness and the second prong5

of practical difficulty, we believe only looks at the6

physical aspects of the structure or its abutting neighboring7

buildings and properties.8

The special exception aspects obviously, yes,9

those look at the uses.  You know, but we don't have --10

because it's not a use variance, we don't have to analyze11

could other uses go in here as a matter of right.  And I12

think that's really important to understand that if it was13

a use variance, then we'd have to talk about, well, other14

uses could go into this space as a matter of right.15

But as an area variance, all we have to say is,16

is the property unique and does that create a practical17

difficulty?  And we believe it does.  Office of Planning, you18

know, in their report that the Board should give great weight19

to, analyzed this and also, you know, supported it and20

believe that we satisfied the variance test.  Obviously, you21

know, we understand the Board's struggle, but we do believe22

that if you look at it very narrowly, that we satisfy the23

requirements.  And that's what the law requires.24

VICE CHAIRPERSON HART:  Thank you.25
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MS. MOLDENHAUER:  But we're happy to answer1

additional questions and supplement the Board.2

VICE CHAIRPERSON HART:  Thank you.  Actually, and3

speaking of OP, why don't we turn to OP?  Good morning.4

MR. MORDFIN:  Good morning.  I'm Stephen Mordfin,5

and the Office of Planning continues to support this6

application specifically with what's being discussed now, the7

exceptional situation resulting in the practical difficulty,8

in that it's not possible for the applicant to be able to9

locate this proposed use adjacent to something that is non-10

residential.  It is for part of it, but there's that small11

part, that one apartment that's on the first floor.12

So because it can't be done and you can't separate13

it, the applicant is unable to meet this criteria.  And so14

therefore, we found that to be an exceptional situation that15

results in a practical difficulty.16

VICE CHAIRPERSON HART:  Can we just kind of dive17

into that a little bit more?18

MR. MORDFIN:  Yes.19

VICE CHAIRPERSON HART:  So I guess the concern,20

you kind of heard some of the comments up here already, the21

concern that -- and I'll speak for myself, the concern that22

I'm having with it is what is the use of having this23

particular aspect of the zoning regulations if we're not24

going to follow them?25
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And I say that very -- I'm saying that very1

bluntly because it seems as though this would never be2

followed because you could say this, well, that's just the3

way the building is constructed.  So we just have to kind of4

deal with that.5

And that's when the hard part about this that I'm6

trying to figure out how this, you know, what instance would7

you have that this would not be just kind of approved?  And8

if there's else that I'm missing in that, please explain that9

to me.  Thank you.10

MR. MORDFIN:  Well, what's different here is that11

-- so then the applicant, because it's not of this specific12

criteria, the applicant has proposed other mitigation13

measures that would separate the use to absorb the sound so14

that there is no sound transmission between the proposed use15

and the adjoining residential use.16

And that's why that wall that the applicant had17

shown is being proposed to separate the two so that they are18

not actually adjacent to each other.  We've got that19

additional beefed-up wall space between the two to separate20

them.  And that's what we found to mitigate the impact of the21

residential adjacent to the proposed use.22

VICE CHAIRPERSON HART:  And the vertical -- or the23

horizontal?24

MR. MORDFIN:  Well, with the horizontal, because25
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of the way the building is built, we have had other cases1

where it's a different type of structure.  It's a different2

type of construction rather.  It's not the concrete and steel3

construction that's this building.  So because of that, we4

concluded that that would suffice to protect the residential5

units above.6

ZC MEMBER TURNBULL:  Mr. Mordfin, how do you7

conclude that?8

MR. MORDFIN:  Well, it's also based on what the9

Zoning Commission had told us.10

ZC MEMBER TURNBULL:  The Zoning Commission told11

you about --12

MR. MORDFIN:  I'm sorry.  A Zoning Commission13

member had told us at the BZA that he found that, when you14

have the concrete between the two in a concrete and steel15

building, that that would help mitigate any sound16

transmission from the ground floor to the second floor.17

ZC MEMBER TURNBULL:  But you don't know the -- you18

don't know the condition of this concrete, the penetrations19

by pipes and ductwork at all.20

MR. MORDFIN:  That is true, no, I do not.21

ZC MEMBER TURNBULL:  So wouldn't you think that22

there should be some additional conditions placed on a23

situation like that?24

MR. MORDFIN:  Well, based on that, then the25
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applicant -- yeah, I would agree with you that the applicant1

should submit something indicating how that is being2

mitigated maybe similar to what they're proposing between the3

two walls.4

ZC MEMBER TURNBULL:  Okay.5

MR. MORDFIN:  Maybe something should be proposed6

along the ceiling of the proposed space to --7

ZC MEMBER TURNBULL:  Okay.8

MR. MORDFIN:  -- ensure that nothing --9

ZC MEMBER TURNBULL:  All right, thank you.10

VICE CHAIRPERSON HART:  Have you completed with11

your --12

MR. MORDFIN:  Yes, sir.13

VICE CHAIRPERSON HART:  Okay.  Any other question14

for the Office of Planning?  Okay.  Does the applicant have15

any questions for the Office of Planning?16

MS. MOLDENHAUER:  No questions for Office of17

Planning.18

VICE CHAIRPERSON HART:  I think I've already done19

this, but I might as well do it again.  Is there anyone here20

wishing to speak in support of the application?  Anyone here21

wishing to speak in opposition to the application?  ANC, is22

the ANC here?  Okay.23

So Ms. Moldenhauer, it sounds like we've heard24

some concern about the ceiling or at least understanding that25
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separation.  I think what I will do is to -- because I don't1

want to try to figure out a condition, if we are going to2

kind of accept this argument, I'd like to understand what3

that sound mitigation or what might be proposed for the4

ceiling so that we understand that, you know, the5

transmission will not happen, you know, on the second floor6

above this.7

And I'll also say that I've heard all of the8

arguments.  I understand that what the Office of Planning is9

saying.  I still have a hard time with this.  And that's10

primarily because I do believe we have zoning regs, and11

zoning regs kind of, you know, help -- they are what we use12

to structure how we make our decisions.13

And I'm struggling with it because it feels like14

we're not using them in this case, or at least not adhering15

to them.  So I'm not looking for a response for it, I'm just16

saying that's where I am with it.  I don't know if my fellow17

Board members would like anything else.  Mr. Turnbull?18

ZC MEMBER TURNBULL:  No, I'm struggling, too.  But19

I would like to have something out on the second floor20

separation.21

VICE CHAIRPERSON HART:  And Board member John?22

MEMBER JOHN:  No, because I'm still stuck on the23

exceptional condition.24

VICE CHAIRPERSON HART:  Well, what I would suggest25
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is that, once we get this, I think we can have a meeting, a1

decision case.  So I think if we can just get the information2

about the sound barrier, we can put it for a decision and we3

don't have to have a kind of a continuing conversation about4

it.5

But I don't know if you are thinking about putting6

anything else in the record to supplement for the issue that7

we're kind of grappling with, with the exceptional condition8

aspect of this.  I will allow you to be able to add something9

if you'd like.10

I don't know if anything else that we like.  So11

I think it's just the two things, the ceiling, how to12

mitigate some sound.  If that's -- I don't want to say if13

that's necessary, but understand what that needs for sound14

mitigation for the ceiling.  And then the aspect of the15

exceptional condition and I'll just leave the record open for16

those two things and put this for a decision.  And I don't17

know when, Mr. Moy, we can do that.18

SECRETARY MOY:  Mr. Vice Chair, if the applicant19

can make their filing let's say in a week's time, then the20

Board can set a decision meeting for, let's see, today is the21

4th.  Let's say a March 18th decision.22

VICE CHAIRPERSON HART:  Looks like the applicant23

is okay with that.24

MS. MOLDENHAUER:  Yes, that would work for the25
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applicant.  And I think, Chairman Hart, we will probably1

supplement the record with a small, you know, written2

statement regarding some of the questions the Board has3

struggled with today --4

VICE CHAIRPERSON HART:  Yeah.5

MS. MOLDENHAUER:  -- as well as the mitigation and6

soundproofing for the second floor.7

VICE CHAIRPERSON HART:  I appreciate your time. 8

I know that this has been somewhat odd because we've been9

kind of, like I don't understand, this is -- and I know that10

you're seeing this clearly about that.  And I think the part11

of it is, because this is an area variance that in some ways12

connects to a particular use, that these things kind of bleed13

over.14

And so it is that difficulty that we're kind of --15

and the fact that we have some very specific things that are16

in the zoning regs that say you should do this and you should17

do that, and we're not doing either one of those.  And so18

that's the aspect of this.19

MS. MOLDENHAUER:  And what we'll do is we'll try20

and assist the Board by maybe finding some other examples of21

situations in which the Board has struggled with the same22

issue and provide those now that I have a kind of a clearer23

understanding of what the Board is looking for in our initial24

submission -- final submission.  Okay?25
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VICE CHAIRPERSON HART:  I appreciate it.1

MS. MOLDENHAUER:  Absolutely.2

VICE CHAIRPERSON HART:  Thank you very much.3

MS. MOLDENHAUER:  Thank you, all.4

VICE CHAIRPERSON HART:  And --5

SECRETARY MOY:  Mr. Vice Chair?6

VICE CHAIRPERSON HART:  Yes, sir.7

MS. MOLDENHAUER:  I'll file it by the 11th.8

SECRETARY MOY:  Let's -- okay, I was going to9

suggest that.  Thank you.10

MS. MOLDENHAUER:  Thank you.11

VICE CHAIRPERSON HART:  Oh, I thought you had12

already said they were filing by the 11th?13

SECRETARY MOY:  No, I said the -- 14

VICE CHAIRPERSON HART:  In a week.15

SECRETARY MOY:  -- that it would be fine to allow16

them a week to file, but I didn't give a date.17

VICE CHAIRPERSON HART:  And, Ms. Moldenhauer, I'm18

Vice Chair.19

MS. MOLDENHAUER:  Well, you're acting, yes.20

VICE CHAIRPERSON HART:  Mr. Chair --21

MS. MOLDENHAUER:  -- vice chair.  Chairman Hill22

would be very upset.  Yes.23

VICE CHAIRPERSON HART:  He will --24

MS. MOLDENHAUER:  So I will --25
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VICE CHAIRPERSON HART:  -- make sure that --1

MS. MOLDENHAUER:  -- Vice Chair Hart, thank you.2

VICE CHAIRPERSON HART:  I'm joking.  Have a good3

day.  So we're going to wait for a -- we have a few minutes4

that we're going to take very brief break so we can have our5

other -- the Zoning Commission member join us, Chairman Hood.6

(Whereupon, the above-entitled matter went off the7

record at 10:39 a.m. and resumed at 10:42 a.m.)8

SECRETARY MOY:  All right, Mr. Chairman, I'm going9

to call the case if I may.  The next few cases where there's10

a request for a postponement.  These are preliminary matters.11

The first I believe is case application number12

20121 of Bridges 2 Psychological Services and Consultation,13

LLC.  Caption and advertised for a use variance from the use14

requirements of subtitle U, section 201.1, which would15

convert an existing detached residential building to a16

medical office building, R2 zone.  This is at 639 Atlantic17

Street Southeast, square 3105, lot 72.18

And in your case records, Mr. Chairman, there is19

a request that was submitted last night from the applicant20

requesting postponement.21

VICE CHAIRPERSON HART:  Thank you, Mr. Moy.  So22

we have a request for a postponement in the record now.  This23

is Exhibit Number 61.  And after reviewing the request, the24

request was postponement stating a health concern.  I think25
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I'd be amenable to giving the postponement or granting the1

postponement.  I don't know if my fellow Board members have2

any other thing they'd like to add to that?3

ZC CHAIR HOOD:  No, Mr. Chairman, but no4

objection.5

VICE CHAIRPERSON HART:  Okay.  So I think that Mr.6

Moy, it may be best to just work with the applicant in7

determining that date in the future on when this would be8

back on the docket.  I don't want to set up one and then this9

is -- we've had a couple of postponements and things with10

this particular case, and I'd just rather wait till there is11

a time that we could actually hear that.  And so that's it.12

SECRETARY MOY:  Yeah, thank you, sir.  The staff13

will work with the applicant, and when that date is14

established, then I'll convey that to the Board in the public15

hearing setting.16

VICE CHAIRPERSON HART:  Thank you.  And hopefully17

we'll be able to schedule that in the near future.  Thanks. 18

Back to you, Mr. Chairman.19

(Whereupon, the above-entitled matter went off the20

record at 10:44 a.m. and resumed at 10:53 a.m.)21

CHAIRPERSON HILL: Mr. Moy, we're going to switch22

up the agenda just a little bit.  So if you could go ahead23

and call 20186 next. 24

SECRETARY MOY:  Thank you, Mr. Chairman.  So25
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application number 20186 of Elizabeth Hando as amended for1

special exceptions under the R use group requirement,2

subtitle U, section 203.1(h); subtitle D, section 5201 from3

the side yard requirements; subtitle D, section 206.2 from4

allowed occupancy requirements; subtitle D, section 304.1,5

subtitle C, section 703.2, which is from the minimum parking6

requirements of subtitle C, section 701.5.  This would7

convert an existing expanded child development home to a new8

child development center with 20 children, to construct a 39

story rear addition and a third story addition to the10

existing detached dwelling in the R1B zone at 240 Quackenbos11

Street, Northeast, square 30719, lot 24.  Mr. Chair, as you12

and the Board are aware, there are two requests for a13

postponement, from the ANC as well as the applicant.14

CHAIRPERSON HILL:  Okay, great.  Can the parties15

please come forward to the table?  Yes, please, thank you. 16

Okay, could you please introduce yourselves for the record? 17

You just have to push the button there once.18

MS. BROOKS:  My name is Allison Brooks.  I'm the19

ANC commissioner for 4B08 and vice chair of 4B.20

MS. HANDO:  My name is Elizabeth Hando, the21

applicant.22

CHAIRPERSON HILL:  Okay.  So now you guys are23

trying to get a postponement, is that correct, Commissioner?24

MS. BROOKS:  Correct.25
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CHAIRPERSON HILL:  And when are you trying to get1

it to postpone to?2

MS. BROOKS:  Ms. Hando has asked that it be3

postponed until April the 8th, and that's satisfactory.4

CHAIRPERSON HILL:  Okay.  So you guys are all5

right with April 8th.  Mr. Moy, is April the 8th something6

that we can do?7

SECRETARY MOY:  Give you some information, Mr.8

Chair, in terms of the size of the docket.  For April the9

8th, we have scheduled six cases and one appeal.  And the10

following week, April the 15th, we have four cases and one11

appeal.12

CHAIRPERSON HILL:  So what's the -- I'm sorry,13

April 8th is how many cases and one appeal?14

SECRETARY MOY:  Six cases and one appeal.15

CHAIRPERSON HILL:  Right.  And then the next week16

is four and one appeal?17

SECRETARY MOY:  That's correct, sir.18

CHAIRPERSON HILL:  So what's the date of the next19

one again?  It's April -- what's the one after the 8th, I'm20

sorry?21

SECRETARY MOY:  The one after the 8th is April the22

15th.23

CHAIRPERSON HILL:  Okay, will you guys be ready24

on the 15th?25
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MS. BROOKS:  Yes.1

CHAIRPERSON HILL:  Okay.  We're going to move you2

to the 15th, okay?3

MS. BROOKS:  Thank you very much.4

CHAIRPERSON HILL:  All right.  Thank you.  Mr.5

Moy, you can call our next when you get a chance.6

SECRETARY MOY:  This is case application number7

20204 of 1001 Bryant Street, LLC, caption and advertised for8

a special exception under the new residential development9

provisions, subtitle U, section 421.1 to combine two lots10

into one record lot, and construct a new 16 unit apartment11

house in the RA1 zone at premises 1001 through 1003 Bryant12

Street Northeast, square 3869, lots 25 and 26.  And again,13

with this application, Mr. Chairman, there is a request for14

a postponement from both the applicant and the ANC.15

CHAIRPERSON HILL:  All right, could you please16

introduce yourselves for the record?17

MR. SULLIVAN:  Good morning, Mr. Chair and members18

of the Board.  My name is Marty Sullivan on behalf of the19

applicant.20

MR. SCORZAFAVA:  Hello, Matt Scorzafava, the21

applicant.22

CHAIRPERSON HILL:  Could you spell your last name23

for me, sir?24

MR. SCORZAFAVA:  Sure.  S-C-O-R-Z-A-F-A-V-A.25
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CHAIRPERSON HILL:  Okay, great.  Mr. Sullivan,1

you're asking for a postponement and if you could explain why2

you need the postponement.  And then also I know there's a3

discrepancy now between when you guys want to come back and4

when the ANC wants you to come back.  Could you explain?5

MR. SULLIVAN:  Correct.  Yes, the reason for the6

postponement, we haven't received an ANC vote yet.  We've7

been to one ANC meeting and they wanted us to come back8

again.  And so we're continuing to work with the community.9

We've been to an SMD meeting, we've been to one10

full ANC meeting.  The application was filed in late11

November.  Mr. Scorzafava is planning to have some open house12

meetings because there's two houses on the -- two vacant13

houses on the property.  So he's going to have people come14

and visit at certain times, that way we can work with their15

schedule and get some more feedback from the community.16

Our position is that we need one more month and17

one more ANC meeting, and I suspect that what the ANC is18

saying is they want two more ANC meetings, and we don't feel19

that's necessary or productive.  And so we would prefer to20

have the April hearing date.21

CHAIRPERSON HILL:  Sure.  Okay.  Do you know if --22

so May 6th is what they had thought would be something that23

would work for the ANC, but the ANC's not here, correct? 24

Okay.  Because I wanted to see if the ANC were available if25
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they could kind of walk us through why they thought that two1

meetings were necessary.  Do you happen to know when they2

meet, when their ANC meeting is?3

MR. SULLIVAN:  I don't offhand, but I could find4

out.5

ZC CHAIR HOOD:  Mr. Chairman, they meet the third6

Wednesday of every month.7

CHAIRPERSON HILL:  Okay.  I was like, I'm8

impressed.  But it's your ANC, right?  I was like really9

impressed, but then --10

ZC CHAIR HOOD:  Be impressed, Mr. Chairman.11

CHAIRPERSON HILL:  Right.  I was like, wow, I mean12

I know when mine meets, but I don't know when all of them13

meet.  All right.  I mean the problem also -- well, first,14

to begin with April 1st won't work for the Board.  I mean we15

just have too many things going on on April 1st.  And then16

the --17

(Off microphone comments)18

CHAIRPERSON HILL:  Right, so that means they would meet19

again on the 15th.  So we can come back -- and Mr. Moy, I20

think you said the 22nd was possibly doable?21

SECRETARY MOY:  That's correct, sir.22

CHAIRPERSON HILL:  Okay.  So we'll go to a23

compromise here and do the 22nd because I think that's a date24

that'll work for the Board.  And then also give the ANC an25
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opportunity to be able to hear the case one more time.1

ZC CHAIR HOOD:  So let me ask this, Mr. Chairman.2

CHAIRPERSON HILL:  Sure.3

ZC CHAIR HOOD:  Mr. Sullivan, are you sure you can4

get on the agenda?5

MR. SULLIVAN:  That's what we've been requesting. 6

Mr. Scorzafava went to the last meeting and --7

ZC CHAIR HOOD:  Did you ask to be put on the next8

agenda?9

MR. SCORZAFAVA:  Yes, we did.10

ZC CHAIR HOOD:  Did you get an okay to be put on11

the next agenda?12

MR. SULLIVAN:  It's not clear.13

ZC CHAIR HOOD:  I know a little bit about their14

chairperson --15

MR. SULLIVAN:  It's -- yeah, it's --16

ZC CHAIR HOOD:  -- so that's why I'm asking.17

MR. SULLIVAN:  No, it's not clear --18

ZC CHAIR HOOD:  Okay.19

MR. SULLIVAN:  It's not clear to us yet.20

ZC CHAIR HOOD:  Okay.21

MR. SULLIVAN:  We're still -- I can't confirm22

that.23

ZC CHAIR HOOD:  If they're not able because I know24

this ANC has a lot on their -- and I'm not positioned myself25
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to take up for the ANC, but I know this ANC has a lot on1

their agenda, and I know, you know, sometime you can't get2

on in a month.  So that maybe an issue and a caveat, so I3

just wanted to make sure you all knew you was on the agenda. 4

So the Board would not have to come back for the same issue5

next month.6

MR. SULLIVAN:  Right.  And I think now we have two7

meetings before -- if I'm correct, there is a March meeting8

and an April meeting, both prior to what you're proposing for9

us.10

CHAIRPERSON HILL:  Right.  They're getting the two11

ANC meetings.12

MR. SULLIVAN:  Exactly.  Yes, right.13

CHAIRPERSON HILL:  So you will get on the agenda. 14

All right.  So okay, so everybody okay with April 22nd? 15

Okay.  All right, Mr. Moy, April 22nd?16

SECRETARY MOY:  Yes, sir.17

CHAIRPERSON HILL:  All right, thank you all very18

much.19

MR. SCORZAFAVA:  Thank you.20

CHAIRPERSON HILL:  All right, Mr. Moy, I guess we21

can call our next one.22

SECRETARY MOY:  Thank you, Mr. Chairman.  I23

believe that would be application number 20216 of Schmidt24

Development LLC, captioned and advertised for a special25
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exception under subtitle E, sections 205.5 and 5201 from rear1

yard additions of subtitle E, section 205.4 to raze the2

existing two story semi-detached principal dwelling unit and3

to construct a three story attached principal dwelling unit4

in the RF1 zone at 1624 E Street Southeast, square 1090 lot5

800.6

CHAIRPERSON HILL:  All right, could you please7

introduce yourselves for the record?8

MR. AMONS:  I'm Ryan Amons of Schmidt development.9

MS. WILSON:  Alex Wilson from Sullivan and Barros10

on behalf of the applicant.11

CHAIRPERSON HILL:  Sir, could you spell your name12

for me?13

MR. AMONS:  A-M-O-N-S.14

CHAIRPERSON HILL:  How do you say it?15

MR. AMONS:  Amons.16

CHAIRPERSON HILL:  Okay.  All right.  All right,17

let's see.  Oh, Ms. Wilson, welcome back.18

MS. WILSON:  Yeah.19

CHAIRPERSON HILL:  Yeah.20

MS. WILSON:  Nice to be back.21

CHAIRPERSON HILL:  Nice to see you.  Could you22

turn off that microphone for me there?  And then you can turn23

on yours again when you get a chance.  Let's see, so if you24

could kindly go -- well, first of all, did your waivers --25
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I mean I'm sorry, did your filings come in for your affidavit1

and maintenance and posting?2

MS. WILSON:  I thought they were filed on Friday. 3

I apologize, our office --4

CHAIRPERSON HILL:  Yeah, okay, no I guess I'm5

getting a nod from OAG because I guess I kind of wasn't sure6

whether they are.  And so they have come in.  So that was one7

thing that I wanted to get through.  After that -- okay.8

Well, why don't you go ahead and walk us through9

your application and how you believe that your client or10

this, you know, is meeting the standards for which we can11

grant the relief requested.  I'm going to put 15 minutes on12

the clock.  And then I guess also we'll just see where we get13

to.14

There is a condition with DDOT, but I guess that15

actually seems a little bit more that has to do with public16

space.  But I'll let you kind of walk us through everything17

and you can begin whenever you like.18

VICE CHAIRPERSON HART:  Could you also -- it looks19

like there's a letter from the Capitol Hill Restoration20

Society.21

MS. WILSON:  Yes.22

VICE CHAIRPERSON HART:  And they're in opposition23

to this?24

MS. WILSON:  Yes.25
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VICE CHAIRPERSON HART:  If you could just kind of1

hit that as well.2

MS. WILSON:  Absolutely.3

VICE CHAIRPERSON HART:  Thank you.4

MS. WILSON:  I'll let Mr. Amons handle that after5

I finish the --6

VICE CHAIRPERSON HART:  Thank you.7

MS. WILSON:  -- presentation.  Thank you.  So the8

property's improved with a small semi-detached single family9

dwelling and the applicant is proposing to raze the existing10

building and construct a new, three story row building which11

will be used as a single family dwelling.12

The proposed building matches the length of the13

buildings to the west, but extends 18 and a half feet past14

the rear wall of the building to the east.  So the applicant15

is requesting relief from the 10 foot rule pursuant to E205.516

as evaluated against the criteria of E5201.3 through 5201.6.17

The subject property is currently out of character18

of the neighborhood which is made up primarily of larger row19

dwellings.  This is a photo of the rear.  The applicant's20

proposal will more closely match the three row buildings to21

the west.  And the applicant is not proposing a garage,22

unlike these.  Just a parking pad.23

This is an overview of the neighborhood which24

shows mostly row dwellings.  This is the proposed and25
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existing site plan.  As you can see the property to the east1

is much shallower than the subject property and ends just shy2

of the rear wall of the proposed building.  The front of the3

building will match those buildings to the west from the4

previous photos, and the rear will look similar.5

Regarding the general special exception6

requirements, the proposed building is within the lot7

occupancy and height requirements of the RF1 zone and the8

applicant is only requesting to match the rear wall of the9

adjoining buildings to the west, and the applicant is not10

proposing to change the use of the building.11

As demonstrated on the shadow studies, there are12

no substantial differences between a building that extends13

10 feet past the rear wall of the building to the east and14

one that extends 18.5 feet in terms of light and air15

available to that property.  And, again, the building will16

be in line with the buildings to the west.17

As I mentioned earlier, the lot to the east ends18

just shy of the proposed building, and the relief is to19

extend past that building, so I'll focus on the slides where20

the shadow is to the east.  And there's only one time of year21

where that's the case.  It's in June at 3 p.m., and this is22

the only time of year where the shadow is to the east.  And23

as the lot to the east ends just shy of the building, none24

of that shadow is on 1626 E Street.  It's actually on that25
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alley back there.  And the rest of the shadow studies show1

no additional shadow.2

Regarding the privacy and use of enjoyment, the3

applicant is only proposing windows that face the rear yard4

of the subject property, and none of the proposed windows5

would face the neighboring buildings to the east or west. 6

And accordingly, the privacy of both neighboring properties7

will be upheld.8

The existing building is one of the only remaining9

semi-detached buildings on this block of E Street.  The10

proposed building will more closely match the character of11

this street which is predominately made up of two and three12

story row dwellings.  And the building's rear wall will be13

in line with the properties to the west.14

The applicant has provided plans, photographs and15

elevations sufficient to represent the relationship of the16

proposed building to the adjacent buildings and views from17

public ways.  And the lot occupancy of all new and existing18

structures will be 60 percent.19

In conclusion, the Office of Planning is20

recommending approval.  ANC 6B unanimously supports and the21

adjacent neighbor at 1622 1/2 E Street has submitted a letter22

in support as well.  And I will let Mr. Amons talk about the23

Capitol Hill Restoration Society.24

MR. AMONS:  So I did meet with CHRS a few weeks25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



55

and it seemed positive at the time.  There was good feedback,1

and I think the only issue they had was just the non-response2

from the neighbor to the east.  But aside from that, the3

design elements, they seemed fine with it.  And I have not4

seen any additional information provided, other than the fact5

that they are opposing it.  So I haven't seen a letter, any6

more detailed explanation.7

VICE CHAIRPERSON HART:  And you have not heard8

from that -- you've tried to contact the neighbor and that's9

just been unresponsive?10

MR. AMONS:  Correct.  We've made several attempts11

through certified mail, by myself, and our attorneys and as12

well as, you know, raze notice has been posted since13

November.  We've knocked on the door, single member has14

knocked on the door, and there's been no response to date.15

VICE CHAIRPERSON HART:  Okay.  Thank you.16

CHAIRPERSON HILL:  Okay, does anybody else have17

any questions for the applicant at this point?  Okay.  Could18

you go back, Ms. Wilson, to just kind of the slide that --19

I'm having difficulty with my computer here -- the slide that20

shows kind of the plat, or the relationship with the neighbor21

-- yeah, the one -- yeah, keep going back, the whole block. 22

There you go, perfect.  So the subject property right there23

-- you guys haven't heard from the neighbor to the east that24

has the dog leg?25
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MS. WILSON:  Correct.1

CHAIRPERSON HILL:  Correct?  Okay.  All right. 2

Okay.  I'm going to turn to the Office of Planning.3

MS. MYERS:  Good morning, Crystal Meyers with the4

Office of Planning.  The Office of Planning is recommending5

approval of this case and stands on the record of staff6

report.7

CHAIRPERSON HILL:  Okay, does anybody have any8

questions for the Office of Planning?  Does the applicant9

have any questions for the Office of Planning?10

MS. WILSON:  No, thank you.11

CHAIRPERSON HILL:  Is there anyone here wish to12

speak in support?  Is there anyone here wishing to speak in13

opposition?  Okay.  Ms. Wilson, is there anything you'd like14

to add at the end?15

MS. WILSON:  No, thank you.16

CHAIRPERSON HILL:  All right, go ahead and close17

the hearing.  Is the Board ready to deliberate?  Okay.  I18

thought that the applicant has made their case as to how they19

meet the criteria for us to grant the relief requested.  I20

also would agree with the analysis that was provided by the21

Office of Planning concerning this application as well as22

that of the ANC.23

I did not agree with the reasoning by the Capitol24

Hill Restoration Society in terms of their opposition to the25
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case.  And so I believe they have met the standard and the1

criteria, and I'll be voting to approve the application.  Is2

there anything anyone would like to add?3

VICE CHAIRPERSON HART:  No, Mr. Chairman.4

CHAIRPERSON HILL:  Okay.  I'll make a motion to5

approve application number 20216 as captioned and read by the6

secretary and ask for a second.7

VICE CHAIRPERSON HART:  Second.8

CHAIRPERSON HILL:  Motion made and seconded, all9

those in favor say aye.10

(Chorus of ayes.)11

CHAIRPERSON HILL:  All those opposed.  Motion12

passes, Mr. Moy?13

SECRETARY MOY:  Staff would record the vote as 414

to 0 to 1.  And this on the motion by Chairman Hill to15

approve the application for the relief requested.  Seconding16

the motion is Vice Chair Hart.  Also in support, Ms. John and17

Zoning Commissioner Anthony Hood.  No other members present.18

CHAIRPERSON HILL:  All right, thank you, Mr. Moy. 19

Thank you.  20

SECRETARY MOY:  The next application is number21

20211 of Opal, O-P-A-L, LLC.  The caption and advertised for22

a special exceptions under the use provisions, subtitle U,23

section 301.1G and under subtitle E, section 5201 from the24

accessory structure rear yard setback requirements of25
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subtitle E, section 5004.3.1

And pursuant to subtitle X chapter 10 for area of2

variance from the lot occupancy requirements, subtitle E.,3

section 304.1, this would construct a second floor addition4

to an existing carriage house in the RF1 zone at 934 O Street5

Northwest, square 367, lot 8, 43.6

CHAIRPERSON HILL:  If you could please introduce7

yourself for the record.8

MR. KADLECEK:  Good morning, Cary Kadlecek from9

the law firm of Goulston and Storrs on behalf of the10

applicant.11

MR. RUPPERT:  Sean Ruppert with Opal, the12

applicant.13

CHAIRPERSON HILL:  Could you spell your last name14

for me, sir?  I just need to hear it.15

MR. RUPPERT:  Sure.  Ruppert, R-U-P-P-E-R-T.16

CHAIRPERSON HILL:  Okay, great.  Thank you.  All17

right, Mr. Kadlecek, did you get your -- okay, you got the18

presentation up and running.  If you want to go ahead and19

walk us through your client's application and why you believe20

they meet the criteria for us to approve their request for21

relief.  I'm going to put 15 minutes on the clock, Mr. Moy,22

so I know we are.  And you can begin whenever you like.23

MR. KADLECEK:  Thank you.  The requested relief24

in this case is to allow the expansion of an existing25
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accessory dwelling or accessory building which is a garage1

right now, and to convert that to a second dwelling unit. 2

Here you can just see the plat of the property.  North is O3

Street.  To the west is a 30 foot wide public alley, and then4

to the south is a 15 foot wide public alley.5

The property existing right now has a dwelling6

unit with several units in it, a principal building with7

several dwelling units in it.  That will be converted to a8

single family house.  And then the garage, which is the9

subject of this application, will be expanded to be a second10

dwelling unit for a total of two dwelling units on the11

property.12

Here you can see the plans for what's proposed. 13

The principal dwelling unit is on the left, and then the14

accessory dwelling unit, again, the subject of this15

application on the right.  Here's an elevation; you can see16

the garage accessory dwelling unit on the right. That's going17

to be expanded.  It'll be conforming at 20 feet in height. 18

Some different elevations.19

Principally I think worth noting is the south20

elevation on the upper left there.  That's what faces the21

principal dwelling unit.  On the right is the west elevation. 22

That's what faces the alley, the 30 foot wide public alley. 23

On the lower left, that is what faces the 15 foot wide alley24

on the south.25
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 And then on the right, you can see the neighboring1

garage kind of in front of what will be the proposed2

building.3

Here's just another perspective of what the4

accessory building will look like.  And then just a further5

perspective.  This is looking from O Street down the 30 foot6

wide public alley.7

In terms of how the criteria are satisfied.  There8

are three areas of relief.  As the application describes the9

first is the special exception under U301.1(g) for the10

expansion of an accessory building to be a residential11

building.  The garage was constructed 4/2013.12

The dwelling unit will have permanent access to13

O Street via the 30 foot wide public alley.  The building14

will not have a roof deck, and it will not include an15

accessory use other than a vehicle parking space.  So that's16

how it satisfies the criteria under that section.17

The second area of relief is the special exception18

from subtitle 5004.1 which is the required 12 foot set back19

from the alley center line.  Because the alley to the west20

is 30 feet wide, there's no setback needed there.  But the21

alley to the south as mentioned is 15 feet wide.  Because the22

addition will be built to the property line, some relief for23

that set back is necessary.24

It's bordered on the -- the criteria are25
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satisfied, one, because it's a conforming building otherwise1

in terms of height and the use.  The 20 foot high building2

will be bordered by alleys on two sides so there will be3

ample light and air available to neighboring properties.4

The use and enjoyment and privacy of the neighboring property5

to the east will not be compromised.  There will be no6

windows on the east facing side of the accessory building.7

Again, the building is consistent with the8

character and scale of houses in the neighborhood,9

particularly because, as I did mention, but this is in an10

historic district.  It's in the Blagden Alley Naylor Court11

Historic District.  The project has already reviewed and12

given concept approval by HPRB.  So there's some assurance13

there that the building is in scale and character with the14

historic district and neighboring buildings.  And then as15

mentioned, this is conforming in terms of a second principal16

dwelling unit as permitted in the RF1 zone.17

And then finally, the third area of relief is a18

variance from the lot occupancy standards.  The existing lot19

occupancy on the property with the principal building and the20

garage is 81.7 percent.  The second floor will have the exact21

same lot occupancy.  But because the addition must conform22

to lot occupancy as well, we do need variance relief.  And23

the reason we can't ask for a special exception here is24

because it exceeds the 70 percent that is otherwise allowed25
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by special exception.1

But again, we're not increasing lot occupancy2

beyond what exists already at the ground floor.  We're just3

maintaining that same 81.7 percent at the second floor. 4

Briefly, the property is unique because of the existing5

garage that's on the property, the existing non-conforming6

lot occupancy, in addition to the fact that the principal7

building is contributing in the historic district.8

With respect to the practical difficulty, if the9

second story addition had to conform, it would be tiny10

basically.  It would useless to even build a second story. 11

You couldn't really put any useful space up there.  That's12

described in more detail in the application materials.13

In addition, the only other way would be to remove14

part of the principal dwelling unit which wouldn't be15

permitted because it's a contributing structure.  As16

described previously with respect to the special exception17

standards, no detriment to the public good or neighboring18

properties, two principal dwelling units is permitted and19

encouraged in this zone.  Not to mention that it's otherwise20

conforming to height and the other use provisions in terms21

of accessory dwelling units on the property.22

With that, that concludes our presentation.  We're23

pleased to have significant support in this project from24

DDOT, from the Office of Planning, from the ANC, and from25
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three neighbors.  So with that, I'm happy to answer any1

questions.2

CHAIRPERSON HILL:  Does anybody have any questions3

for the applicant?4

VICE CHAIRPERSON HART:  No, I didn't have any5

questions.  I'm sorry, Mr. Kadlecek, could you go over just6

the conversation with -- and what you went through with the7

HPRB?  You said this is a contributing element of the8

historic district, or a contributing building.9

MR. KADLECEK:  The principal building --10

VICE CHAIRPERSON HART:  Okay.11

MR. KADLECEK:  -- is a contributing structure. 12

Sean actually took the project through HPRB so I'll let him13

speak to that.14

VICE CHAIRPERSON HART:  Thank you.15

MR. RUPPERT:  Sure, we received full approval,16

unanimous on 1 December, '19.  There were no concerns or17

adjustments made from our original appointment at the18

hearing.  And, of course, it had the ANC's support as well. 19

So if you have specific questions, I know a lot about this20

project.  So I can answer anything.21

VICE CHAIRPERSON HART:  Yeah, but you could go on22

for about an hour describing it probably.  No, I was just23

curious as to if -- I think you answered the question; the24

principal building is a contributing element.  The accessory25
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building is not, but you're still at -- you're not increasing1

the amount of lot occupancy.  You're basically keeping that. 2

You're just adding to a floor to that second -- the accessory3

building to allow this accessory unit to be located there.4

MR. KADLECEK:  That's right.  And even though the5

garage itself is not a contributing building in the historic6

district, obviously, new construction has to be reviewed as7

compatible with both the principal building and the historic8

district itself.  And HPRB did obviously confirm that by9

granting concept approval.10

VICE CHAIRPERSON HART:  Thank you.  I'm finished11

with my questions.12

CHAIRPERSON HILL:  Sure.  Okay.  Anyone else?  Mr.13

Kadlecek -- and I'm having difficulty pulling up some of my14

documents -- does someone own this building, and are they15

developing it?  Or it someone -- they're expanding?  I'm just16

curious as to who owns it, what are they trying to do with17

it.18

MR. RUPPERT:  We settled on it last week.  So we19

own it.20

CHAIRPERSON HILL:  Okay, great.  So I thought Mr.21

Ruppert -- Ruppert?22

MR. RUPPERT:  Yes.23

CHAIRPERSON HILL:  I thought you're the owner.24

MR. RUPPERT:  I'm the owner and the developer.25
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CHAIRPERSON HILL:  Okay.1

MR. RUPPERT:  And the GC.2

CHAIRPERSON HILL:  Okay, great.  And are you going3

to live in it?4

MR. RUPPERT:  No.5

CHAIRPERSON HILL:  Okay, you're going --6

MR. RUPPERT:  No.7

CHAIRPERSON HILL:  -- to sell it.8

MR. RUPPERT:  Yes.  Right behind on that image you9

see, there is three row homes that I did called Naylor Court10

Stables.  So I'm very familiar with Naylor Court and the11

neighbors on it.  So, yeah, like I would renovate it, build12

the second level, and sell both homes.13

CHAIRPERSON HILL:  Great.  No, sure, I'm just14

saying like it's beautiful.  So, you know, I mean I'm15

familiar with that area.  Also, I live not too far from16

there, so I was just trying to visually understand.  Sure.17

MR. RUPPERT:  We've won D.C. Home of the Year18

three times and been runner up twice, so we do great work.19

CHAIRPERSON HILL:  Wow.  There you go.  All right. 20

Okay.  All right, I'm going to turn to the Office of21

Planning.22

MS. VITALE:  Good morning, Mr. Chair, members of23

the Board, Elisa Vitale with the Office of Planning.  The24

Office of Planning is recommending approval of the requested25
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relief, and we would like to make one correction to our1

report.2

With respect to the special exception relief from3

the alley center line set back, in our report we cite section4

E, 5004.3.  That should be E, 5004.1.  So just want to make5

that correction in the Office of Planning report.  But we are6

recommending approval and I'm happy to answer any questions. 7

Thank you.8

CHAIRPERSON HILL:  Okay, great.  Thank you.  Does9

the Board have any questions for the Office of Planning? 10

Does the applicant have any questions for the Office of11

Planning?12

MR. KADLECEK:  No, thank you.13

CHAIRPERSON HILL:  Is there anyone here wishing14

to speak in support of the application?  Is there anyone here15

wishing to speak in opposition to the application?  Mr.16

Kadlecek, is there anything you'd like to add at the end?17

MR. KADLECEK:  Nothing to add.  Thank you.18

CHAIRPERSON HILL:  All right.  Go ahead and close19

the hearing.  Is the Board ready to deliberate?  Okay.  Would20

someone else like to start the deliberations?21

VICE CHAIRPERSON HART:  Yes, I would.  Thank you,22

Mr. Chairman.  So after reviewing the record, which includes23

the planning, the plans, the prehearing statements, looking24

at the OP report, the HPRB report, I would be in support of25
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the application for a special exception use, and for the area1

variance that's being requested.2

I think that this particular project has a number3

of kind of exceptional conditions that we're talking about,4

the age of the structure, the location, and the fact that the5

principal structure is a part of a historic district.  It's6

a contributing element to this historic district.  While the7

accessory unit is not, you know, to be able to have to be in8

conformance with the zoning regs, they'd have to have some9

sort of demolition of some part of either the existing10

building, the principal building, or the accessory building,11

that really doesn't seem to make a whole lot of sense.12

And I think that they have provided sufficient13

information for me to be able to support that, as well.  I14

do think that the applicant has met the special exception15

criteria as well under subtitle U301.1(g).  And I would be16

in support of the application.  And that's it.17

CHAIRPERSON HILL:  Okay.  I would agree with your18

comments.  Does anyone have anything like that to add?19

VICE CHAIRPERSON HART:  And that the ANC has also20

-- was also in full support of this as well in their report.21

CHAIRPERSON HILL:  Thank you.  I'm going to make22

a motion to approve application 20211 as captioned and read23

by the secretary and ask for a second.24

VICE CHAIRPERSON HART:  Second.25
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CHAIRPERSON HILL:  Motion made and seconded.  All1

those in favor, say aye.2

(Chorus of ayes.)3

CHAIRPERSON HILL:  All those opposed.  The motion4

passes, Mr. Moy?5

SECRETARY MOY:  Staff would record the vote as 46

to 0 to 1, and this is on the motion of Chairman Hill to7

approve the application for the relief requested.  Seconding8

the motion is Vice Chair Hart.  Also in support, Ms. John and9

Zoning Commissioner Anthony Hood.  No other members present.10

CHAIRPERSON HILL:  All right, great.  Thank you,11

Mr. Moy.  Thank you, gentlemen.12

MR. KADLECEK:  Thank you.13

CHAIRPERSON HILL:  Okay, everyone, we're going to14

just take a quit break and then we'll come back.  Thank you.15

(Whereupon, the above-entitled matter went off the16

record at 11:27 a.m. and resumed at 11:37 a.m.)17

CHAIRPERSON HILL:  All right, Mr. Moy, if you18

could call our next case, please.19

SECRETARY MOY:  Thank you, Mr. Chairman.  The20

Board is back in recess and the time is at or about 3:40 a.m.21

so -- Oh, 11:38.  Hey, I'm sorry about that.22

CHAIRPERSON HILL:  And it was a.m. too, I was like23

--24

SECRETARY MOY:  Okay.  So here, we go.  Case25
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application number 20197 of Ihab Magassbi-Diamond Ridge, LLC1

as amended for, and this is what it is officially captioned2

and advertised for a special exceptions under subtitle C,3

section 1402.1; from the retaining wall requirements,4

subtitle C, section 1401.5; under subtitle E, section 5203.3;5

from the rooftop addition requirements, subtitle E, section6

206.1; and from the RF use requirement, subtitle U section7

320.2; from the RF use height requirement, subtitle U,8

section 320.2(a); and pursuant to subtitle X, chapter 10 for9

area variance from the 900 square foot per dwelling unit10

requirements, subtitle U section 320.2(d); to permit the11

conversion of a flat into a three unit apartment house in the12

RF-1 Zone.  This is at 1132 Columbia Road, northwest, square13

2853, lot 53.14

CHAIRPERSON HILL:  Okay, great.  Can you please15

introduce yourselves for the record from my right to left?16

MR. COHEN:  Good morning, Christopher Cohen with17

Holland and Knight.18

MR. FREEMAN:  Kyrus Freeman, Holland and Knight.19

MR. MOGASSBI:  Ihab Mogassbi from Diamond Ridge,20

owner.21

MR. NOVITSKE:  Ray Novitske, Novitske Architects,22

N-O-V-I-T-S-K-E.23

CHAIRPERSON HILL:  Okay, great.  Thank you, Mr.24

Novitske.  All right, Mr. Freeman, are you going to be25
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presenting to us?  Okay.1

MR. FREEMAN:  Yes.2

CHAIRPERSON HILL:  I guess I'm going to go ahead3

and let you kind of walk us through your application and how4

your client is meeting the criteria for us to the relief5

requested.  There would seem to be a little bit of6

discrepancy between possible avenues for you to take this7

application in terms of what the Office of Planning had8

thought.  But I don't know if you have any thoughts on that. 9

And I'm going to let you go ahead and present your case10

however you would like to.11

The ANC report that we did get, it seemed to be12

a little vague on the variance portion of it, and perhaps you13

can kind of speak to that as well.  But I'm going to go ahead14

and put 15 minutes on the clock, Mr. Moy, so we know where15

we are.  And Mr. Freeman, you can begin whenever you like.16

MR. FREEMAN:  Thank you, Mr. Chairman.  I'll run17

through our application quickly.  And as I go through it I'll18

highlight the OP report.  Let's just go through.  Our19

property is on Columbia.  That's kind of where it is.  And20

this PDF is in the record, so I'm just going through what's21

in the record.22

The property was initially permitted back in 1959. 23

There's a C of O for a flat and rooming home.  So essentially24

it's always been operated as a -- our view it's always been25
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operated as a three unit building.  Back in 2013, a permit1

was issued for a renovation of three apartment units as per2

plans.  My client purchased it from the District through the3

Vacant to Vibrant program in 2019.  And we subsequently filed4

this BZA application to kind of move forward with the5

development.6

It's important to note that the application7

doesn't propose any expansion.  It doesn't propose any new8

construction.  It's really just finishing out and improving9

the existing condition of the building as it currently10

exists.  And we'll see that in a little more detail11

momentarily here.12

So these are the existing conditions as you can13

kind of see on the left picture, the existing grade at one14

point in 2014 was dug out.  Our client proposes to add that15

grade back.  And to utilize this building as three apartment16

units, importantly, should note -- or three residential17

units, important, two of those units will be affordable18

through the DHCD Vacant to Vibrant program.  The other unit,19

the third unit, would be market rate.  So those are the20

existing conditions.21

Our proposed improvements are no additions.  We22

are repairing the cornices at the top of the building as well23

as one over a bay projection.  Again, we are restoring the24

grade at the front of the building, and you'll see a view of25
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that.  And we're completing all of the mechanical,1

electrical, plumbing and interior finish of the building.2

So I'm going to go down to our relief.  So as Mr.3

Moy mentioned, there are five areas of relief, special4

exception to convert to an apartment house, a special5

exception to allow building in an excess of 35 feet, a6

special exception to install the retaining wall, a special7

exception to in our view repair the cornices, and a variance8

from the 900 square foot rule.9

In our view, all of this isn't intended to improve10

the existing condition.  None of this is necessarily as a11

result of specific work that the applicant proposes.  OP has12

gone through much detail how we meet each of these, so I'm13

not going to read every line here.  But we go through and we14

describe how we meet each of the standards for the conversion15

to three -- the conversion standards.16

As it relates to the height, I think it's17

important to note we are in no way changing the existing18

height of the building.  The issue as it relates to height19

is the measuring point.  Over the course of years, the prior20

owner did some changes to grade.  We are restoring that grade21

back to its natural condition prior to those changes.22

So the way we calculate it, the building height23

as shown here, 37 feet, I think there is a question about24

whether that's the appropriate calculation.  In our view, we25
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think that's the appropriate calculation.  And to the extent,1

if it had to be calculated differently, then that would just2

be the existing condition.  We're not changing the actual3

height of the building.4

The retaining wall, you're allowed to have a --5

we want to have a 60 inch retaining wall.  This image gives6

you a better view of what we're talking about.  So the7

retaining wall that we're referring to is at the front or8

closer to the building.  It's not the retaining wall at the9

street.  We are installing that retaining wall in order to10

fill that dirt in which is shown in green to match the prior11

condition, which is consistent with the condition along the12

rest of the street which is what the images to the right13

shows.  So again, we're --14

VICE CHAIRPERSON HART:  And Mr. Freeman, this is15

the circle, that's the retaining wall you're talking about?16

MR. FREEMAN:  Yes, sir.17

VICE CHAIRPERSON HART:  Okay.18

MR. FREEMAN:  So that retaining wall is not19

visible from the street.  It's only visible as you leave that20

unit.  And, again, that retaining is holding back dirt, so21

the restored condition would be similar to what was there22

before, and what is along the rest of the street.23

VICE CHAIRPERSON HART:  You're basically making24

an area way?25
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MR. FREEMAN:  Correct.  The special exception,1

again, if you look at the existing conditions along the very2

top of the building, there was a cornice.  If you look at the3

building to the right, that's kind of what used to be there. 4

At some point along the way, that cornice was removed, not5

by this applicant, but by a prior owner.  So we want to add6

it back to match what was there before.7

And if you look at the bay that cornice is going8

to -- that feature is going to fall off at any point now. 9

So we're asking for a relief, again, just to repair and10

replace that back to its prior condition.  So all of the11

cornice work, again, is intended to put the building back to12

what it used to read, how it used to read from the street.13

Our variance is a variance from the 900 square14

foot rule.  Here's a summary of our argument.  Essentially,15

it's three points.  One, the property has always been used16

essentially as a three unit building since 1959.  The initial17

C of O as you can see there had two dwelling, a flat plus a18

dwelling unit and a basement practically three units.  The19

interior has been configured for intents and purposes as20

three units since 1959.21

Back in 2013, a permit was issued.  Again, to22

reconfigure -- convert that basement into a unit.  So when23

you look at that permit, it says three unit apartment24

building.  And the third point is as part of our commitment25
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with DHCD, a third of the units, two of those units would be1

affordable.2

So the prior actual use of the building has been3

as three units.  The permit history demonstrates that it's4

essentially been used as three units.  And our affordable5

housing commitment is based on the fact that that's three6

units.7

So we think that that's how we meet the first two8

prongs of the variance test.  And as you will hear, I think9

in OP's report, it's not going to change the character of the10

neighborhood.  The neighborhood includes a mix of unit types. 11

We have ANC's support for this conversion.12

And as you probably know, there are a number of13

variance that granted the same relief.  For example, 1346714

granted the same relief on the same block.  I think that's15

11.  We're missing a digit there.  But it's on the same16

block.  And this relief has been granted in other areas in17

close proximity to the site including this ANC.18

So that concludes our direct presentation.  Again,19

as you know we had the support from the ANC, the support from20

the Office of Planning, the support from DDOT.  Mr. Chair,21

your question, the OP report on page 1 says the applicant has22

requested both special exception relief and a waiver from the23

conversion criteria to remove the architectural24

embellishment.  So we actually asked for a special exception25
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and a waiver just to make sure we were -- made sure we were1

asking for whatever relief was needed.2

I read the regulations as suggesting a special3

exception is the proper venue.  I think in the OP report,4

that footnote indicates the regulations are being changed to5

make it clear that that's a special exception.  So I don't6

think we need to add or add any relief.  I think the7

application includes both forms of relief that OP indicated8

it might fall under.  And they say we meet both of those9

areas of relief as well.10

CHAIRPERSON HILL:  Okay.  All right, thanks, Mr.11

Freeman, I just wanted to clear that up a little bit.  In12

terms of the -- can you tell me how it went with the ANC13

meeting?14

MR. FREEMAN:  So I can have our architect describe15

it.  But in general, in my conversations with them, they16

fully support the project.  If you look at -- I don't know17

their resolution that's two pages.  I don't know.  On the18

second page, they wanted us to have permeable pavers at the19

rear, at the parking pad.  Our client has agreed to do that. 20

They are supportive of the height.21

CHAIRPERSON HILL:  Where is the permeable pavers22

at the rear?23

MR. FREEMAN:  It'd be in the parking pad.24

CHAIRPERSON HILL:  That's in their report?25
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MR. FREEMAN:  So, yes.  Under special --1

CHAIRPERSON HILL:  Oh, I see it.  Okay, great. 2

Thank you.3

MR. FREEMAN:  So we agreed to do that.4

CHAIRPERSON HILL:  I'm just confused about their5

comments about the variance a little bit.6

MR. FREEMAN:  Yeah, I think what their concern is7

is that -- you could see they're referenced in a prior8

permit.  I think their concern that in the past -- so this9

site's been vacant since 2013, 2014.  In the past, folks had10

pulled permits and started to do work without perhaps going11

through the proper process, and I think they are just going12

on record to say that people shouldn't do that.  They're not13

talking about this applicant.14

CHAIRPERSON HILL:  Right.15

MR. FREEMAN:  They're talking about prior activity16

--17

CHAIRPERSON HILL:  I see.  Okay.18

MR. FREEMAN:  -- in the area.19

CHAIRPERSON HILL:  All right.  Does the Board have20

any questions for the applicant?21

VICE CHAIRPERSON HART:  It seems that they're also22

saying -- the ANC is also saying that we shouldn't23

necessarily look at the prior permit because they are saying24

that they think that it was issued in error or at least there25
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was some --1

MR. FREEMAN:  Yeah.2

VICE CHAIRPERSON HART:  -- particular issue with3

that. So --4

MR. FREEMAN:  I think that's fair for them to say,5

but I think our -- one, the Board can look at what you want6

to look at.  And two, our variance argument isn't solely7

premised on that permit.  Our --8

VICE CHAIRPERSON HART:  Understood.9

MR. FREEMAN:  -- argument goes all the back --10

VICE CHAIRPERSON HART:  Understood.11

MR. FREEMAN:  -- to the --12

VICE CHAIRPERSON HART:  Thank you.13

MR. FREEMAN:  -- 1959 C of O.14

CHAIRPERSON HILL:  Anybody have any questions?15

MR. FREEMAN:  But they did vote unanimously to16

support the application.17

MEMBER JOHN:  So how much work has been completed18

today on the property under that original permit, the 201319

permit?20

MR. MOGASSBI:  Yes, we purchased the property 201921

September and there was all slab was done, all the framing22

was done in the building.  So we're just finishing the MEP23

work and finishing the drywalls and the building.  But all24

the structure work was all been done.  Also, the foundation25
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and the slab in the basement.1

MEMBER JOHN:  Electrical, plumbing, all of that2

you said?3

MR. MOGASSBI:  No, electrical, plumbing has not4

been done.  We're doing all the MEP, electrical, plumbing and5

HVAC system's going to be all brand new.6

MEMBER JOHN:  Okay, thank you.7

CHAIRPERSON HILL:  All right.  I'm going to turn8

to the Office of Planning.9

MS. ELLIOTT:  Good morning, Mr. Chairman, members10

of the Board.  I'm Brandice Elliott representing the Office11

of Planning.  This is kind of an interesting application just12

because in this case there is actually no additions proposed13

to the building, and most of the relief is being requested14

is to restore the building.  So for that reason and all of15

the others provided in OP's report, we are recommending16

approval of all the relief that has been requested.17

Mr. Freeman did note that OP's discussion on the18

first page of our report regarding the relief for the rooftop19

architectural embellishments, and typically, we do see that20

as a waiver as opposed to a special exception.  But we're not21

opposed to either, you know, area of relief, and we are22

supportive of however they would like to proceed.  So I'm23

happy to answer any questions you have.24

CHAIRPERSON HILL:  Can you just walk me through25
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your analysis of the variance again?1

MS. ELLIOTT:  The variance.  And it does touch on2

some of the information that the applicant has provided.  In3

this case as noted and provided in the record, there is a C4

of O that dates back to the 1950s showing that this had been5

a multiple dwelling unit.  It consisted of, I believe, two6

dwelling units and a rooming -- I guess a rooming house.  And7

so for that reason it has been consistently used as a8

multiple dwelling unit for quite some time.9

We did note that there was a building permit that10

had been issued also allowing for three units in the11

building.  And then we also agreed with the argument provided12

by the applicant that, you know, this is a Vacant to Vibrant13

D.C. property and in order to meet the agreement with DHCD,14

the three units are necessary.15

CHAIRPERSON HILL:  Okay.  I mean I'm not16

disagreeing with the analysis.  I'm just trying to understand17

a little bit better.  Like if it weren't a Vacant to Vibrant,18

you would still be in support?19

MS. ELLIOTT:  Well, I mean that is part of what20

allows us to support it in this case.  But the fact that the21

basement has been continuously occupied since the 50s and22

that has been permitted through the certificate of occupancy23

I think is probably the overarching --24

CHAIRPERSON HILL:  Exceptional condition?25
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MS. ELLIOTT:  Yeah.1

CHAIRPERSON HILL:  Okay.  All right.  All right,2

does anybody have any more questions?  All right, does the3

applicant have any questions to the Office of Planning?4

MR. FREEMAN:  No, sir.5

CHAIRPERSON HILL:  Okay.  Is there anyone here6

wishing to speak in support?  Is there anyone here wishing7

to speak in opposition?  Okay.  Mister -- it's Mogassbi?8

MR. MOGASSBI:  Mogassbi.9

CHAIRPERSON HILL:  Mogassbi.  Now you were here --10

do you still have a pending case before us?11

MR. MOGASSBI:  We had a case last month, 142212

Shepherd Street.13

CHAIRPERSON HILL:  Okay.14

MR. MOGASSBI:  And it's all done.15

CHAIRPERSON HILL:  Okay, that's fine.16

MR. MOGASSBI:  These two properties were purchased17

the same date with the DHCD for affordable housing, so we18

have one in Shepherd Street --19

CHAIRPERSON HILL:  Okay.20

MR. MOGASSBI:  -- for two units.  And now we have21

Columbia for two units, too.22

CHAIRPERSON HILL:  Okay.23

MR. MOGASSBI:  Affordable IZ, 80 percent.24

CHAIRPERSON HILL:  Great.  Well --25
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MR. MOGASSBI:  So we're trying to finishing them1

as soon as possible.2

CHAIRPERSON HILL:  That's great.3

MR. MOGASSBI:  We thank you for your support.4

CHAIRPERSON HILL:  No, I mean, you know, and the5

mayor's trying to get as many affordable homes as she can get6

out there.  So, you know, you're doing your part as well. 7

So, all right.  Does anybody have any more questions?  All8

right, go ahead and close the hearing.9

ZC CHAIR HOOD:  Excuse me.10

CHAIRPERSON HILL:  Sure.  Of course.11

ZC CHAIR HOOD:  Did you say 80 percent?12

MR. MOGASSBI:  It's a question for me?13

ZC CHAIR HOOD:  Yeah.14

MR. MOGASSBI:  Yes, both of them 80 percent.15

ZC CHAIR HOOD:  Eighty percent.16

MR. MOGASSBI:  Yes.17

ZC CHAIR HOOD:  So we're trying -- yeah, we're18

eventually trying to work a little lower, right, at some19

point?20

MR. MOGASSBI:  That's the lower points they have.21

ZC CHAIR HOOD:  Yeah.  But I'm saying eventually22

we're going to try to work lower, right?  That's all right. 23

It's not pertaining to this case.  Thank you.24

CHAIRPERSON HILL:  Okay.  All right.  I'll go ahead and close25
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the hearing.  Is the Board ready to deliberate?  Okay.  I can1

start.2

I mean, I'll agree with the applicant in terms of3

the argument that they have brought forward in how they're4

meeting the criteria on all the special exceptions as well5

as the variance.  I thought it was a very interesting6

project, and again, they're not changing anything.  They're7

just trying to repair what was originally there.8

And again, I would, as I mentioned, agree with how9

they're justifying those special exceptions, how they're10

justifying the variances.  I would agree with the analysis11

that the Office of Planning has provided as well as I see12

that there is the support of the ANC and they didn't really13

have any issues or concerns other than I was a little bit14

unclear as to their thoughts on the variance, but it was just15

more that they don't -- I now understand more clearly what16

they were speaking to.  And I understand that they don't have17

any issues or concerns with it.  And so I will be voting to18

approve.  Is there anything anyone else would like to add?19

VICE CHAIRPERSON HART:  No, I would agree with20

you, Mr. Chairman.  I thought that the applicant had provided21

sufficient information for me to be able to support it, and22

describing how they are meeting the variance standard as well23

as the special exceptions that they're looking for.  I did24

want to make sure that we are -- it was the height issue that25
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we were kind of trying to make sure that we -- what is1

captioned is what we are approving, we're not changing any2

of that?3

CHAIRPERSON HILL:  Correct.4

VICE CHAIRPERSON HART:  Okay.  So that was it. 5

I, again, am in support of this application.  I do know that6

we've kind of wrestled with the 900 square foot rule issue7

in a number of cases.  I think in this particular case, we're8

looking at a project that really isn't changing in its --9

it's not changing in size.10

It is trying to bring into compliance a building11

that needed some repair.  Looks like quite a bit of repair. 12

And they are doing that in a way and they really can't expand13

the building any more, or expand the lot any more.  So,14

again, I think it would be in support of this.  So that's it.15

CHAIRPERSON HILL:  Okay, well, I'm just noticing16

the applicant.  In terms of the height, there was -- you had17

a question about whether or not there was additional relief18

were needed?19

VICE CHAIRPERSON HART:  Yeah, well, there was a20

conversation that we were having a little earlier about the21

height because of where the floor was -- or not the floor,22

the grade was.  And I just wanted to make sure that we were23

-- that we were okay with what was being requested because24

I think there was a question of whether or not that it was25
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variance or not or a special exception?1

CHAIRPERSON HILL:  Was that something that we2

might ask the Office of Planning?  No, I don't know.  I just3

don't want to the applicant to have to come back here again4

if there's something different that we need.5

VICE CHAIRPERSON HART:  No, no, no, I think that6

what you stated was they are requesting the correct relief,7

so that was it.8

CHAIRPERSON HILL:  Okay.  All right.9

VICE CHAIRPERSON HART:  I was just trying to --10

clarifying that.11

CHAIRPERSON HILL:  Ms. John?12

MEMBER JOHN:  I think I've forgotten my question. 13

Oh, it wasn't a question.  Yes, I was just going to add that14

I thought the applicant made a good case for variance for the15

900 square foot requirement in this case.  We typically16

struggle with that requirement, but in this case, because of17

the preexisting use of the building as a flat and the18

existence of the occupants to the certificate of occupancy,19

I can support the request.20

CHAIRPERSON HILL:  Okay.  And I will note that the21

applicant has agreed to the pervious pavers for the parking22

pad.  And I think that since they have agreed to that and it23

was agreed on the record that they're going to do that, I24

don't necessarily think we need to add that as a condition. 25
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But I do believe that the applicant will honor what they've1

agreed to do.  So I'm -- sure of course.2

ZC CHAIR HOOD:  I will tell you, I always struggle3

with the 900 square, and I still struggle with it.  But I4

don't think in this case for me I'm going to make a big issue5

over it even though I think I should, but I don't think I am. 6

But I will just say that for the record.7

CHAIRPERSON HILL:  Okay.  All right.  Then I will8

go ahead and make a motion to approve application number9

20197 as captioned and read by the secretary and ask for a10

second.11

VICE CHAIRPERSON HART:  Second.12

CHAIRPERSON HILL:  Motion made and seconded.  All13

those in favor say aye.14

(Chorus of ayes.)15

CHAIRPERSON HILL:  All those opposed?  The motion16

passes.  Mr. Moy?17

SECRETARY MOY:  Staff would record the vote as 4-18

0-1, and this is on the motion of Chairman Hill to approve19

the application for the relief requested, seconded the motion20

was Vice Chair Hart.  Also in support, Ms. John and Zoning21

Commissioner Anthony Hood.  No other members present.22

CHAIRPERSON HILL:  All right, great.  Thank you,23

Mr. Moy.  Thank you, gentlemen.24

MR. FREEMAN:  Thank you.25
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MR. MOGASSBI:  Thank you, Mr. Chair, thanks very1

much.2

CHAIRPERSON HILL:  Thank you.  Thank you.  All3

right, so everybody knows what we're going to plan on doing4

here.  We're going to take the next case, and then we're5

going to break for lunch because our last case is actually6

going to be a little bit more lengthy.  And so just want to7

let everybody know.8

However, I do think that maybe we will -- don't9

anybody leave yet is what I'm trying to say.  We're going to10

-- we might hear a little bit of case 20213 and then break11

for lunch.  But, Mr. Moy, why don't you go ahead and call our12

next when you get a chance?13

SECRETARY MOY:  All right.  If we could have14

parties to the table to application number 20190 Joshua15

Ingber.  And this application is captioned and advertised for16

special exceptions under the use requirements, subtitle U,17

section 301.2(h); under subtitle C section 1504 from the18

penthouse setback requirements subtitle C, section 1502.1 and19

under subtitle C, section 703.2; from the minimum parking20

requirements subtitle C section 701.5 to permit the21

construction of a fourth apartment and the installation of22

new rooftop mechanical equipment, and in an existing three23

unit apartment house, RF-1 zone.  This is at 653 8th Street24

Northeast, Square 913, Lot 175.25
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CHAIRPERSON HILL:  All right.  Great, thank you. 1

If you could please introduce yourselves for the record.2

MR. AHMANN:  I'm Thomas Ahmann.  I'm an LLC, the3

architect for the client.4

MR. INGBER:  Good afternoon, my name is Joshua5

Ingber, owner, occupant, and applicant.6

CHAIRPERSON HILL:  Okay.  Mr. Ahmann, are you7

going to be presenting to us?8

MR. AHMANN:  Yes, I am.9

CHAIRPERSON HILL:  Okay.  Did your posting and10

maintenance come in?11

MR. AHMANN:  It should have.  It's on the IZIS12

website.13

CHAIRPERSON HILL:  Okay, all right.  That was one14

thing that I wasn't clear on.  Is the ANC here?  No?  Okay. 15

All right.16

Mr. Ahmann, I'm going to go and ahead and let you17

walk us through your application and how you believe your18

client is meeting the criteria for us to grant the relief19

requested.20

I can see that the ANC is in support of some of21

the relief, and in objection to some of the relief.  So maybe22

you can talk about what exactly the ANC -- how that went at23

their meeting and what their issues and concerns may or may24

not have been as I'm kind of walking through this.  And I'm25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



89

going to put 15 minutes on the clock just so I know where we1

are.  And you can begin whenever you like.2

MR. AHMANN:  All right, thank you very much.  This3

is new technology for me so I will hopefully -- I'm a Mac4

guy, so hopefully this works.5

So this is a three-unit apartment building6

currently.  Mr. Ingber is looking to add a fourth unit for7

at least for the foreseeable future to house his mother.  He8

just had his second child and needs some help, so they're9

hoping to, you know, fit her into what used to be a two-story10

balcony.  I can get to the photos here if I can figure out11

that one.12

Okay, so this is the site context.  The kind of13

yellowish white or kind of beige building with the wooden14

balconies is the building in question, and it's the balcony15

area that we are basically in filling so that the footprint16

will remain the same, the lot occupancy will remain the same. 17

The roof layout will remain the same, it will just become a18

two-story small apartment just under 400 square feet.19

So we're requesting three items of relief.  Under20

subtitle U301.2(h), we're requesting to expand structurally21

and increase the number of apartment units.  Under subtitle22

C 1504.1 from the penthouse setback requirements of subtitle23

C 1502.1.  And under C 703 from the parking requirements of24

subtitle C 701.5, the purpose being for the construction of25
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the fourth apartment unit in the existing location of the two1

story covered porch, and for the installation of rooftop2

mechanical equipment, ducting and related guardrails.3

I do want to point out that the rooftop work is4

independent for the most part of the other relief requested. 5

The parking requirements are sort of tied on to the6

additional apartment.  As we expand to four units, we need7

one more space of parking per the regulations.8

So as a matter of right, this building has a9

matter of right use as the apartment building, the three10

units.  It's 100 percent lot occupancy but per subtitle11

U302.(h), it's basically which says an apartment house in an12

RF-1, RF-2, or RF-3 zone converted from a non-residential13

building prior to June 26th, 2015 shall be considered a14

conforming use and structure, but shall not be permitted to15

expand either structurally or through increasing the number16

of units unless approved by the Board of Zoning Adjustment17

pursuant to subtitle X chapter 9, and subtitle U, section18

320.3.  Basically a special exception.19

So you can see the balcony on the left, two story20

balcony.  We're basically filling that in making, again, a21

two story apartment with living room and kitchen on the lower22

level, and a bedroom and bathroom on the second level.  This23

is a site plan, also showing the work on the roof.  We're24

basically upgrading.  Some of the mechanicals been kind of25
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neglected for, you know, some time.  There are units up on1

the roof currently and there also is an air conditioner unit2

in public space that we need to move up.  So this is the3

reason for the relief for the rooftop items.4

You can see in here unit D is the proposed5

apartment, very modest filling in, you know, where the6

balcony was.  Here is some more detail on the roof.  We're7

trying to house water heaters and air conditioners.  We also8

need an access to the roof through a roof hatch.9

And we're doing the best and doing a good job at10

keeping it back off the major streets and tucking it towards11

the, you know, the neighboring side property and keeping the12

heights of everything at four feet or lower in order to, you13

know, minimalize the impact.14

So to get into the ANC issue here, there's been15

some confusion as when this property -- or this application16

was first advertised by the Office of Zoning, the incorrect17

relief was listed.  And this is has been hard to shake off18

of people's minds.19

And basically it was listed as a residential20

conversion under subtitle U, section 320.2 which is a whole21

different animal and has a caveat that you have to meet the22

900 square foot rule which would then otherwise require a23

variance for this project.24

 As corrected, which we were able to work with the25
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Office of Zoning to get this corrected and re-advertised on1

the IZIS website January 3rd, it's correctly indicating the2

relief that we were required which is a special exception3

relief.4

We vetted this originally with the Office of the5

Zoning Administrator.  In the course of the, you know, back6

and forth with Office of Planning, we vetted this with them7

as well.  And it was corrected by the Office of Zoning.  Here8

are some communications from the Office of Zoning, Office of9

Planning, and the Zoning Administrator basically telling us10

that, yes, we're asking for the correct relief.11

I think that we can come back to precedence and12

some other things.  But basically, I want to go over the13

history of the ANC meetings that we had.  We met with both14

committees, Zoning Committees of the ANC 6A and 6C and then15

with the full commissions of both organizations.16

They could not get past the 900 square foot rule17

being a special exception.  They did not understand that. 18

We explained it to them.  We told them that this is correct19

from our point of view, from the point of view of the Office20

of Planning, the Zoning Administrator.  They couldn't shake21

it.  So here we are, we have letters of support from eight22

neighbors, but we do not have the ANC's support. 23

Essentially, they're looking for us to ask for a different24

relief which, you know, just we find to be uncorrect at this25
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point.1

If you have particular questions about, you know,2

the standards, I'm happy to go into them.  Our review of3

these in our burden of proof is pretty much parallel with the4

Office of Planning and maybe you'd rather hear it from their5

point of view.6

CHAIRPERSON HILL:  Okay, thank you.  Does the7

Board have any questions for the applicant?8

VICE CHAIRPERSON HART:  So, Mr. Ahmann, you're9

stating that now you are -- that the relief as captioned is10

the correct relief that you're looking for.  There was an11

error earlier in this year, and now that's correct.  But that12

has caused some cascading concerns?13

MR. AHMANN:  Yes.  And that was not our error. 14

The current request is what he had applied for.15

VICE CHAIRPERSON HART:  Okay.  And you said you16

had -- where exactly is the letter?  I was looking for that17

earlier?  The email exchange between you and the zoning18

Administrator or DCRA?19

MR. AHMANN:  Oh, we have a determination letter. 20

It's in the record.  I have, you know, just an excerpt from21

it here which is the lower one here, Zoning Administrator. 22

Number one, as the building was converted to an apartment23

house from a non-residential building corner store prior to24

June 26th, 2015 it is considered a conforming use per25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



94

11U301.2(h).  Two, the proposed addition to house the fourth1

residential unit requires a special exception per2

11U301.2(h), 11U320.3 and 11X chapter 9.3

VICE CHAIRPERSON HART:  Okay.  Thank you.4

MR. AHMANN:  If I might, I just would let you know5

that some of the confusion is between U302.3 and -- I mean6

U320.3 and U320.2.  U320.2 is for a different type of7

conversion and it does have up to 900 square foot rule in its8

requirements.9

VICE CHAIRPERSON HART:  And you all had a -- the10

owner had a -- the C of O that you had earlier showed that11

it was a mixed use building because it said something about12

some sort of retail component to the building prior to that. 13

But was it -- I couldn't -- I don't remember if it said it14

was different levels, but was this just a one story building15

at that point, or was this --16

MR. AHMANN:  No, we couldn't find all of the17

records for the upper portion.  We assume it was built all18

as one thing with basically being the two lower floors first19

and basement as the corner store, and the upper two floors20

as the residence for the store owner.  But we have nothing21

other than just kind of the configuration of the building to22

suggest that.23

VICE CHAIRPERSON HART:  And it was a one-unit24

building at that point with retail --25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



95

MR. AHMANN:  We have no record of that.1

VICE CHAIRPERSON HART:  Okay.2

MR. AHMANN:  Yeah, we just have the designation3

from the Office of the Zoning Administrator who indicated to4

us that this was a commercial building corner store.5

VICE CHAIRPERSON HART:  Thank you.6

CHAIRPERSON HILL:  In terms of the condition that7

the Office of Planning and DDOT for the one dedicated bicycle8

parking space for occupants of the building, you're agreeing9

to that?10

MR. AHMANN:  Yes, as shown on the site plan.  It's11

very hard to see, but it's in, you know, the corner inside12

the retaining wall.  It's not actually -- not a retaining13

wall.  It's just a site wall, screen wall.  I don't know how14

to use the --15

CHAIRPERSON HILL:  I see it.16

MR. AHMANN:  -- the pointers.17

CHAIRPERSON HILL:  Oh, maybe I don't see it.18

VICE CHAIRPERSON HART:  What we were you looking19

for again?20

MR. AHMANN:  The bicycle parking. Yeah, this --21

CHAIRPERSON HILL:  I see it, I see it.22

MR. AHMANN:  Yeah, it's indicated in our plan.23

CHAIRPERSON HILL:  Okay, anyone else for the24

applicant?  All right, I'm going to turn to the Office of25
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Planning.1

MR. KIRSCHENBAUM:  Good afternoon, Chair Hill and2

members of the Board.  Jonathon Kirschenbaum from the Office3

of Planning.  We recommend approval of the special exception4

relief, and do condition our approval based on the applicant5

providing one dedicated bicycle parking space to account for6

-- or to mitigate for the impact from the proposed parking7

relief.  Please let me know if you have any further8

questions.  Thank you.9

VICE CHAIRPERSON HART:  I did have a question just10

with regard to the confusion over the zoning.  If you could11

just talk about that for a minute, that'd be helpful.12

 MR. KIRSCHENBAUM:  Sure.  So I think it's good13

to just start from point A.  The applicant received a14

determination letter from the Zoning Administrator stating15

that it's indicated -- sorry, the determination letter is in16

Exhibit 15 and the Zoning Administrator states the building17

was converted to an apartment house from a non-residential18

building corner store prior to June 26th, 2015.  It's19

considered a conforming use pursuant to subtitle U301.2(h).20

So, first up is the Zoning Administrator has21

determined that this is a non-residential building to22

residential -- a non-residential building converted to an23

apartment house.  A non-residential building converting to24

an apartment house is a matter of right use under subtitle25
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U301.2.  So we're in subtitle U301.2.1

Most of this section is regarding to the act of2

converting a non-residential building to an apartment house,3

but the last prong of the criteria which is H states, an4

apartment house in the RF-1 zone converted from a non-5

residential building prior to June 26th, 2015 shall be6

considered a conforming use structure.  But it can't expand7

either structurally or through increasing the number of units8

unless approved by the BZA and subtitle U 320.3.9

So then we jump to 320.3.  320.3 is a special10

exception section for apartment house conversions.  320.311

states, conversion of a non-residential building or other12

structure to an apartment house and not meeting one or more13

of the requirements of subtitle U301.2 -- now again 301.2 is14

the matter of right conversion and that has all the different15

requirements for apartment house conversion such as the16

building has to be 35 feet, it has to have 900 square feet17

of land area, et cetera, et cetera.18

So 320.3 says that if the conversion or if the19

existing apartment house does not meet one or more of those20

requirements, such as the 900 square foot rule, it shall be21

permitted as a special exception if approved by the Board and22

subject to the provisions.  So for a non-residential building23

conversion apartment house, they're allowed to get via24

special exception relief from height, from lot area -- sorry,25
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from the density land area requirement of 900 square feet1

from the rear wall set back requirements as long as they meet2

the criteria of 320.3(b) 1, 2 and 3, (b)1, 2 and 3's are3

typical light and air criteria, privacy of use and enjoyment,4

and that the conversion shall not be visually intrusive upon5

the street, and that's that.6

I hope that was clear.  But essentially, they're7

allowed -- because this is not our typical residential8

building to apartment house conversion, and instead this is9

a non-residential building to apartment house conversion,10

there's different criteria and that allows you to get special11

exception from the criteria associated with the apartment12

house conversion.13

VICE CHAIRPERSON HART:  And just one more piece14

of this.  It was an apartment house -- where is the15

information again that gets it from an apartment house to --16

that was prior to June 26th, 2015?  And I understand that the17

ZA said that.  I know that we have a C of O that was, you18

know, many decades ago.  But that didn't seem to say that it19

was more than one unit?  And so I'm trying to get to that20

aspect of that?21

MR. KIRSCHENBAUM:  You know, again, what I will22

say is that I think what you're getting at is a little bit23

interpretative here.  We received a determination letter from24

the ZA stating that this was deemed a non-residential25
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building converted to an apartment house.  And because we had1

this determination from the Zoning Administrator, that is2

what we as Office of Planning had to act upon.3

VICE CHAIRPERSON HART:  Thank you.4

MR. KIRSCHENBAUM:  Yeah.5

CHAIRPERSON HILL:  Can you speak to the ANC 6C,6

they also submitted like a third path, a path from E201.7?7

MR. KIRSCHENBAUM:  Right.  So that is more or less8

a duplicative regulation about the 900 square foot rule.  So9

their 900 square foot rule applies in subtitle U, and then10

it also applies -- or it exists in subtitle E.  It's11

duplicative.  It's more or less serving as a duplicative12

regulation.13

Again, the zoning administrator did determine that14

the path to go here was through subtitle U and not subtitle15

E.  So again, we base our relief -- or sorry, the review of16

the relief based on subtitle U.17

CHAIRPERSON HILL:  Okay.  All right, does anybody18

have any questions for the Office of Planning?  Does the19

applicant have any questions for the Office of Planning?20

MR. INGBER:  Just this that lodged in my mind from21

one of the earlier hearings about the dog grooming business. 22

Vice Chair Hart had said, you know, why have a regulation if23

there would never be sort of a use where it would work?  And24

I guess the question I keep coming up with as I've gone25
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through this process is why have the exceptions or the same1

sort of logic that the vice Chair had, why have the exception2

if there wouldn't be an opportunity for it to be implemented,3

if that makes sense?4

VICE CHAIRPERSON HART:  I understood that.  I kind5

of look at it, we have to look at these of course by case by6

case basis.  One of the things that I was more interested in7

understanding in this case was I get that there are criteria. 8

I want to understand if this actually meets that criteria,9

then to be able to considered under that.10

And so the questions that I had for the Office of11

Planning were really around is this an apartment building,12

you know, that was in effect prior to the June 2015.  And so13

it's getting that information to be able to then say, okay,14

that piece is -- I understand that.  Let's move on to the15

other aspects, which other criteria that we're trying to use. 16

So --17

MR. INGBER:  Thank you.18

VICE CHAIRPERSON HART:  I'm glad that you're19

listening.  That's good.  It's informative I guess.  But20

that's it.21

CHAIRPERSON HILL:  Okay.  All right.  Any other22

questions for the Office of Planning?23

MR. AHMANN:  No thank you.24

CHAIRPERSON HILL:  All right.  Is there anyone25
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here wishing to speak in support?  Is there anyone here1

wishing to speak in opposition?  Is there anything you'd like2

at the end, Mr. Ahmann?3

MR. AHMANN:  Excuse me, anything I would --4

CHAIRPERSON HILL:  Is there anything you'd like5

to add at the end?6

MR. AHMANN:  No, I think we're good.  Thank you.7

CHAIRPERSON HILL:  Okay, all right.  All right,8

I'm going to close the hearing.  Is the Board ready to9

deliberate?  Okay, I can begin.  I would agree with the10

office of Planning and the analysis that they put forward. 11

I also agree with the way in which the applicant has brought12

the application before us in terms of the relief that they've13

requested.14

I do think that this is a special exception under15

the 900 -- which allows us to waive the 900 square foot rule. 16

I believe that in concerns with the ANC, the issues that they17

have brought forward I believe that the Office of Planning18

has also now spoken to them as well as how E201.7 is19

duplicative, and that this is before us correctly.  And I20

would be in agreement with the application and be voting in21

approval.  Is there anything else anyone would like to add?22

VICE CHAIRPERSON HART:  Only that I had a number23

of -- I'm sorry?24

(Off-microphone comments.)25
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VICE CHAIRPERSON HART:  I had a number of1

questions I know through this process.  But part of it was2

really just to -- as I was just explaining a minute ago, was3

just to clarify some things in my mind about this.  And I4

think that I have gotten clearer on it, and I would also be5

in support of the application.6

I think that the issue around the 900 square feet,7

it becomes -- we see this particular relief often as a8

variance, much less often as a special exception.  And so it9

makes it a little bit more, well, why is this different?  And10

so then it becomes how is this different than that?  And I11

think that the information that we've been provided is12

sufficient for me.13

I understand that the ANC has -- the ANCs, I guess14

there are two of them, have different opinions on this in15

terms of what types of relief is required.  And I, you know,16

that's their belief that they have.  I understand why the17

applicant is looking for this particular relief, and I18

believe that it's appropriate in this instance.  And that's19

where I am.20

MEMBER JOHN:  So I had a little difficulty with21

this case initially because I didn't understand what relief22

was being requested, and what was the appropriate provision. 23

But in looking at the record again, and listening to OP's24

analysis this morning, I can see how, you know, the relief25
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can be granted based on the connection between the two1

regulations.2

I've forgotten it right now.  Hold on.  U301.2(h)3

that ties into U320.23.  And that was the difficulty that I4

was having.  And then when you go to 301.2, then it's allowed5

as a special exception.  So I, too, had looked at it6

initially as the standard conversion where you can waive the7

900 square foot requirement and apply the variance test.  But8

I think this analysis helps me, and so I should be able to9

support the application.10

ZC CHAIR HOOD:  I'll say something, Mr. Chairman. 11

You're looking my way, I will go ahead and say.  I think the12

legislative history on the matter and the square foot, and13

you heard me in an earlier case.  I heard your question to14

the Vice Chair.  I would implore you to look at the15

legislative history as one who necessarily didn't want to see16

anything waivable.  But that is the rule, and that's what we17

have before us.18

And I think the nexus as we turn with the19

regulations would get us to this point.  So I'm supportive20

of it even though at first if you look at the legislative21

history, I wasn't in support of anything waivable 900 square22

feet.  And that whole discussion took us -- I don't know. 23

I won't say it took us hours, but it took us a long time to24

figure out how we got to 900.  So I would just implore you25
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to look at the 900 square.  That was a good question, but I1

would implore you to look at the whole legislative history. 2

Thank you, Mr. Chair.3

CHAIRPERSON HILL:  All right.  Okay.  Well, then4

with that I'll go ahead and make a motion to -- oh, and with5

the condition for the bike parking that was with the Office6

of Planning and DDOT.  And so go ahead and make a motion to7

approve application number 20190 as captioned and read by the8

Secretary including the condition that the bike parking be9

included.  And ask for a second.10

MEMBER JOHN:  Second.11

CHAIRPERSON HILL:  Motion made and seconded.  All12

those in favor say aye.13

(Chorus of ayes.)14

CHAIRPERSON HILL:  All those opposed.  The motion15

passes.  Mr. Moy?16

SECRETARY MOY:  Staff would record the vote as 4-17

0-1, and this is on the motion of Chairman Hill to approve18

the application for the relief requested along with the one19

condition as he has cited in his motion.  Seconding the20

motion is Ms. John.  Also in support the Vice Chair Hart and21

Zoning Commissioner Anthony Hood.  No other members present.22

CHAIRPERSON HILL:  Okay, great.  Thank you, Mr.23

Moy.24

MR. AHMANN:  Thank you.25
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MR. INGBER:  Thank you.1

CHAIRPERSON HILL:  All right, so Mr. Moy, I think2

we will go ahead and try to do some preliminary matters for3

our final case.  And then we'll take lunch.  Does that sound4

good with the Board?  Okay.  So Mr. Moy, when you have an5

opportunity, if you could call our final case.6

SECRETARY MOY:  All right, thank you, Mr.7

Chairman.  If we can have parties to the table to case8

application number 20213 of Jake Greenhouse, captioned and9

advertised for special exception under the use provisions of10

subtitle U, section 601.1(d) alley lot use requirements;11

subtitle U, section 601(f) to construct a new detached12

principal dwelling unit, RF-1 zone at the rear of 3rd Street13

Northwest between O Street Northwest and P Street Northwest,14

Square 553, Lot 59.15

CHAIRPERSON HILL:  Okay, great.  Could you please16

introduce yourself for the record?17

MR. GREENHOUSE:  Jake Greenhouse, applicant.18

CHAIRPERSON HILL:  All right.19

MR. GREENHOUSE:  And I have one request if20

possible.21

CHAIRPERSON HILL:  Sure, just give me one second,22

Mr. Greenhouse.23

MR. GREENHOUSE:  Yes, sir.24

CHAIRPERSON HILL:  What was your request?25
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MR. GREENHOUSE:  My attorney is on the way and was1

wondering if we could reconvene after lunch?2

CHAIRPERSON HILL:  Sure, I got it.  No problem. 3

We're going to convene after lunch.  We are going to do some4

preliminary matters so it won't necessarily involve your5

attorney at this point.  Are there, there was two people that6

were asking for party status.  Are those people here?  Okay,7

if you could please come forward.  You can just take a seat8

over there to the right, if you like.  No, no, no, at the9

table, at the table, I'm sorry.  If you could please10

introduce yourselves for the record?11

MS. DEWERD:  Lauren DeWerd, owner of 1421 3rd12

Street.13

MR. LEPOINTE:  Mark LaPointe, owner of 1423 3rd14

Street.15

CHAIRPERSON HILL:  Okay.  So, now you guys are16

both requesting party status in opposition, correct?17

MR. LEPOINTE:  Correct.18

CHAIRPERSON HILL:  And I guess, Ms. DeWerd, your19

filing was a day late.  You are aware of that, correct?20

MS. DEWERD:  That's correct.21

CHAIRPERSON HILL:  Okay.  And so we've gone ahead22

and looked at your application and in terms of how you meet23

the criteria for us to grant your party status.  I believe24

both of your properties adjoin the property, is that correct?25
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MS. DEWERD:  Correct.1

MR. LEPOINTE:  Correct.2

CHAIRPERSON HILL:  Can you tell me a little bit3

about why you're so -- how it's unique, how you're uniquely4

related to this property for the record?  Ms. DeWitt, we can5

start with you.  Ms. DeWerd, sorry.6

MS. DEWERD:  No problem.7

CHAIRPERSON HILL:  You need to push it once.8

MS. DEWERD:  Should it be red?9

CHAIRPERSON HILL:  It'll be red.10

MS. DEWERD:  Okay.  Our property -- so the11

property in question is a lot that exists behind our12

property.  So we are the street facing property on 3rd13

Street.  And the lot in question is adjacent to our backyard14

behind us.15

CHAIRPERSON HILL:  Okay.  And so Mr. LaPointe, is16

that also --17

MR. LEPOINTE:  Yes.18

CHAIRPERSON HILL:  -- similar?19

MR. LEPOINTE:  Actually, it is similar, but I do20

have picture that will help you to --21

CHAIRPERSON HILL:  Ms. DeWerd, before you come22

forward -- so that's okay.  If you could just turn your23

microphone off because I get feedback from --24

MR. LEPOINTE:  Oh, I'm sorry.25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



108

CHAIRPERSON HILL:  No, no, no, Miss -- yeah, yours1

--2

MR. LEPOINTE:  Okay.3

CHAIRPERSON HILL:  -- you can keep yours on.  But4

before you bring anything into the record, I can't just look5

at it in that way.6

MR. LEPOINTE:  Okay.7

CHAIRPERSON HILL:  I think there is something --8

there's plenty of stuff in the record as to where your9

property is.  But in any case, I've seen your application10

again and how I believe you've been uniquely affected.  I11

mean, I would think that both of you would -- I would be12

comfortable giving party status to both of you, and waiving13

the one day filing deadline for Ms. DeWerd.  And I will ask14

my board members if they have any comments.  I had a couple15

of other things to mention, but is there something you'd like16

to say, Mr. Hart?17

VICE CHAIRPERSON HART:  Just a quick question. 18

And the reason for the delay of the day?  It just was -- just19

curious.20

MS. DEWERD:  I think this all came as a bit of a21

surprise to us, and so it took us a little bit to get22

organized and understand what our course of action was.23

VICE CHAIRPERSON HART:  Thank you.24

CHAIRPERSON HILL:  Okay.  And so the question that25
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I have to both of you is it seems as though -- you guys are1

adjoining neighbors, is that correct as well?2

MS. DEWERD:  Correct.3

CHAIRPERSON HILL:  So then I think that -- I'm4

trying to make this also as efficient as possible for the5

Board.  So what I'd like to do is kind of give you both party6

status.  However, I'd like to treat you as one party, meaning7

you'll both have an -- you need to choose somebody to speak8

for you, right, between the two of you.  And then that9

person, you can talk amongst yourselves in terms of asking10

questions and everything.11

It'll just be more efficient for the Board because12

I think again, most of your issues, from reading your13

applications, are aligned, right, in terms of the issues that14

you have with the property.15

And so we're going to take lunch and so you can16

just go ahead -- and I'm going to continue to tell you how17

this is going to work so that you'll know during lunch how18

to kind of get organized.  But what basically is going to19

happen is you've now been granted party status.  What that20

means is you'll get the same amount of time to present your21

presentation as the applicant will.22

The applicant will go ahead and present their23

presentation, then you will have an opportunity to ask24

questions of the applicant on the presentation based on, you25
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know, whatever they present, right?  Then you will have a1

chance to give your presentation, the applicant will then2

have an opportunity to ask you questions based on your3

presentation.4

Then we will turn to the Office of Planning.  The5

Office of Planning will give their report.  Both the6

applicant and the -- and then the Office of Planning will7

have an opportunity to, you know, give their report, you'll8

have an opportunity to ask questions of Office of Planning. 9

The applicant will have an opportunity to ask questions of10

Planning.11

And your attorney I hope knows some of this, but12

then the attorney will have an opportunity to -- for13

rebuttal.  You'll have the opportunity for rebuttal.  And14

then there'll be a conclusion.  And then that will be -- and15

during the course of that, we'll have questions and answers16

from the Board.17

And then there'll also be a chance for the public18

to either speak in support or in opposition to the actual19

case.  And so that's kind of the process that we're going to20

go through.  Mr. Greenhouse, do you have any questions or21

thoughts, concerning the party status of the people?22

MR. GREENHOUSE:  No, I do not.23

CHAIRPERSON HILL:  Okay, all right.  So there you24

go.  So does anybody have anything else to add?  Is that more25
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or less good with everyone?  Okay.  So we're going to go1

ahead and take lunch.  Maybe we'd say 1:30 sounds like2

reasonable.  And so we'll see you then.  Oh, I'm sorry, you3

have a question?4

MS. DEWERD:  I did have a question.5

CHAIRPERSON HILL:  Sure.6

MS. DEWERD:  His materials are in paper form.  I7

heard you say you can't accept them.  Do you recommend that8

we --9

CHAIRPERSON HILL:  No, no, that's okay.  I can10

accept them, I just couldn't accept them right now.11

MS. DEWERD:  Okay.12

CHAIRPERSON HILL:  And so actually what you need13

to do is have a -- if you go over to the Office of Zoning14

which is across the hall, they have a copier.15

MS. DEWERD:  Okay.16

CHAIRPERSON HILL:  And they'll make enough copies17

for all of us to have.18

MR. LEPOINTE:  Okay.19

CHAIRPERSON HILL:  The requisite number of copies.20

MR. LEPOINTE:  Okay.21

CHAIRPERSON HILL:  Okay?22

MR. LEPOINTE:  You need like four?23

CHAIRPERSON HILL:  Yeah, we need -- and you would24

think --25
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MR. LEPOINTE:  Five?1

CHAIRPERSON HILL:  I would know that off the top2

of my -- Mr. Moy, how many copies again do we need?3

SECRETARY MOY:  Enough for the board members, me,4

and OHE so that's -- how's my addition.  About six.5

MR. LEPOINTE:  Six?  Okay.6

CHAIRPERSON HILL:  Okay.7

SECRETARY MOY:  And --8

CHAIRPERSON HILL:  And then also one for the9

applicant.10

(Simultaneous speaking.) 11

CHAIRPERSON HILL:  So the applicant, Office of12

Planning -- oh, my gosh, I'm going to -- just make it eight13

copies.  Eight copies.  And collate your copies and give one14

to the applicant.  Okay?  All right.  Okay.  And then again,15

just try to figure out who's going to be the spokesperson16

between the two of you and then we will see you in an hour17

and 20 minutes.18

(Whereupon, the above-entitled matter went off the19

record at 12:38 p.m. and resumed at 1:45 p.m.)20

CHAIRPERSON HILL:  All right, Mr. Moy, would you21

like to call us back?22

SECRETARY MOY:  Thank you, Mr. Chairman.  The BZA23

Board is back in session.  And the time is at or about 1:4624

p.m.  I think I got it right this time.  But before I do25
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that, Mr. Chair, if I may, I want to take a step back to1

preliminary matters from this morning to announce a case2

which has been rescheduled for the record.  And this is3

appeal number 20191 of D.C. for Reasonable Development, which4

originally was scheduled for next Wednesday which would be5

March the 11th, I believe.6

So this appeal has been administratively7

rescheduled in order to meet the lawful notice requirements8

to notice ANC 5E and the effective ANCs of ANC 5A and 1B. 9

And this will be rescheduled to May 13th, 2020.  And that's10

it, Mr. Chairman.  Thank you.11

CHAIRPERSON HILL:  Okay, great, thank you, Mr.12

Moy.  Just go ahead and call it when you get a chance.13

SECRETARY MOY:  All right.  So here we are again. 14

This is application number 20213 of Jake Greenhouse, and I'll15

restate the caption again for the record.  Captioned and16

advertised for a special exception under the use provisions17

of subtitle U, section 601.1(d); from the alley lot use18

requirements, subtitle U section 600.1(f).  This would19

construct a new detached principal dwelling unit in the RF-120

zone at the rear of 3rd Street Northwest between O Street21

Northwest and P Street Northwest, Square 553, Lot 59.  And22

of course, you just recently granted the request for a party23

status.24

CHAIRPERSON HILL:  Okay.  Could everybody please25
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come to the table?  And was everyone sworn in this morning? 1

Okay.  If anyone was not sworn in, if you could please stand2

and take the oath administered by the secretary to my left?3

(WITNESSES SWORN.)4

CHAIRPERSON HILL:  Okay, let's go ahead and5

reintroduce ourselves for the record starting from my right6

to left please.7

MS. DEWERD:  Lauren DeWerd.8

MR. LEPOINTE:  Mark LePointe.9

MR. GREENHOUSE:  Jake Greenhouse.10

MS. GIORDANO:  Cynthia Giordano with Saul Ewing,11

representing the applicant.12

CHAIRPERSON HILL:  Ms. Giordano, how do you spell13

your name again, I'm sorry?14

MS. GIORDANO:  G-I --15

CHAIRPERSON HILL:  G-I --16

MS. GIORDANO:  G-I-O-R-D-A-N-O.17

CHAIRPERSON HILL:  Giordano.18

MS. GIORDANO:  It's not really pronounced the way19

it's spelled.20

CHAIRPERSON HILL:  Can you pronounce it again for21

me?22

MS. GIORDANO:  Giordano.23

CHAIRPERSON HILL:  Giordano.  I don't know why I24

have a hard time with that.25
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MS. GIORDANO:  I know.1

CHAIRPERSON HILL:  You've been here before but2

like it's just --3

MS. GIORDANO:  That's fine.4

CHAIRPERSON HILL:  -- like Giordano.5

MS. GIORDANO:  I know.6

CHAIRPERSON HILL:  Giordano.7

MS. GIORDANO:  It's like Giordano.8

CHAIRPERSON HILL:  Giordano.9

MS. GIORDANO:  But it's --10

CHAIRPERSON HILL:  Giordano.11

MS. GIORDANO:  -- Giordano.12

CHAIRPERSON HILL:  Okay.  All right.  So, yes sir,13

please.14

MR. LEPOINTE:  I have a question.15

CHAIRPERSON HILL:  Sure, of course.16

MR. LEPOINTE:  Is it possible we can postpone the17

meeting tonight because, first of all, we weren't prepared18

for 15 minutes that I have to talk, number one.  Number two,19

we have some of the neighbor that they would try to make here20

happening and they couldn't.  So, because like we not really21

prepared to talk about 15 minutes because I didn't get all22

the notes from everybody.23

CHAIRPERSON HILL:  That's okay.  Well, I shouldn't24

say that's okay.  Mr. LePointe, I guess the way that we do25
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this, and I can ask the Board what they say.  I mean, when1

people ask for party status, then we determine whether or not2

they have party status at this point.3

MR. LEPOINTE:  Okay.4

CHAIRPERSON HILL:  Right?  So we've now determined5

that you have party status.  So therefore, you need to be6

prepared --7

MR. LEPOINTE:  Okay.8

CHAIRPERSON HILL:  -- in order to argue the case. 9

I mean, I can't necessarily postpone it because you aren't10

fully ready right now when, unfortunately, you should have11

been prepared to possibly to get party status.  It's not fair12

to the applicant --13

MR. LEPOINTE:  Okay.14

CHAIRPERSON HILL:  And it's not fair to like, you15

know --16

MR. LEPOINTE:  No problem.17

CHAIRPERSON HILL:  -- the process that we've18

gotten to this point.  However, if we do think that during19

the course of the proceedings, if we think that maybe we need20

more information, or if during your presentation there are21

things that you think you might, if you had more time, would22

have brought into the discussion, you know, you can mention23

it at that time.24

MR. LEPOINTE:  Okay.25
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CHAIRPERSON HILL:  And then we can -- we as the1

Board can be like, okay, we're going to maybe continue this2

case to be able to hear different things or that type of3

stuff.  Okay?4

MR. LEPOINTE:  Perfect.  Thank you.5

CHAIRPERSON HILL:  Okay.  You're welcome.  All6

right, so Ms. Giordano, I guess you're going to present to7

us, correct?8

MS. GIORDANO:  Yes.9

CHAIRPERSON HILL:  Okay.  So as you know or, you10

know, we have granted party status to a few people here.  And11

we have, you know, a relatively full record in terms of a lot12

of different exhibits that we have gone through in terms of,13

you know, objections from different parties as well as just14

-- I don't know whether I got finally something from the --15

oh, I did get something from the --16

MS. GIORDANO:  Well, we submitted something just17

yesterday afternoon.  I have multiple copies of it if you18

need them.19

(Off-microphone comments.)20

MS. GIORDANO:  You have it.21

CHAIRPERSON HILL:  Right.  No.  And I'm saying22

that -- and then the ANC vote was kind of a peculiar vote. 23

There was three abstentions, four in opposition, and zero in24

favor.  When I say peculiar, like that many in abstention. 25
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So let's go ahead and start this.  I'm sorry, you said you1

had some copies of something?2

MS. GIORDANO:  Yes.  We submitted something.  It's3

in the record.  I don't know if you have it or not, but I4

brought --5

CHAIRPERSON HILL:  What is it that you submitted?6

MS. GIORDANO:  -- since it was -- it's a response7

to some of the objections, and also a letter just authorizing8

a -- 9

CHAIRPERSON HILL:  Okay.  You don't happen to have10

the exhibit number, do you?  Or let me see where --11

MR. MOY:  It might be 48B, response of -- 12

CHAIRPERSON HILL:  I see.  Okay.  And then your13

authorization letter.14

MS. GIORDANO:  Yes.  That's --15

CHAIRPERSON HILL:  I see -- oh, that's your --16

MS. GIORDANO:  I think that's the first thing.17

CHAIRPERSON HILL:  -- 48 day.  Okay.  We do have18

that in the record.  All right.  And then Mr. LePointe.19

MR. LEPOINTE:  Yes.20

CHAIRPERSON HILL:  You did have something also. 21

Those items are in the record I believe, Mr. LePointe, but22

still nonetheless, you did have some things I guess that you23

were going to submit to us as well.  Is that correct?24

MR. LEPOINTE:  Yes.25
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CHAIRPERSON HILL:  Why don't you go ahead and just1

-- if you made the copies, just give it to Mr. Moy, and he2

can kind of get ready for that when the time comes.  And you3

did share that with the applicant as well.4

MR. LEPOINTE:  I gave them a copy.5

CHAIRPERSON HILL:  Okay, great.  All right, Ms.6

Giordano.7

MS. GIORDANO:  Okay.8

CHAIRPERSON HILL:  So, basically, if you could go9

ahead and tell us about the project and how you believe that10

your client has met the criteria for us to grant the11

requested relief.  I'm going to go ahead and just put 1512

minutes on the clock for now just so I know where we are.13

MS. GIORDANO:  That's fine.14

CHAIRPERSON HILL:  And I did again kind of go15

through what the process was going to be before you came here16

with the applicant -- I'm sorry, the party status people17

letting them know that, you know, you're going to do a18

presentation.  They'll have the same amount of time for a19

presentation.  They'll have a chance to ask you questions. 20

They'll have a chance to ask -- you'll have a chance to ask21

them questions.  The Office of Planning back and forth.22

And then we'll hear from anyone who wishes else23

to speak in support or opposition.  And then we'll kind of24

go with rebuttal, and then conclusion.  And then we'll see25
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where we get.  So you can begin whenever you like.1

MS. GIORDANO:  Okay.  So we'd like to start with2

a brief presentation by the applicant.  He basically has been3

handling this on his own.  I just recently got involved in4

it to help him procedurally.  But he is -- this is his5

project for himself.  He does have development experience,6

but this is for his own home.  And he has really been7

involved in it from the start.  So he's going to make a brief8

presentation.  I'll summarize, and then we'll be available9

for questions.10

CHAIRPERSON HILL:  Okay, great, thank you.  All11

right, Mr. Greenhouse.12

MR. GREENHOUSE:  Okay.  Good afternoon,13

Chairperson Hill, Vice Chair Hart, members of the Board.  My14

name is Jake Greenhouse and I am the applicant, and I am here15

presenting for a special exception to build my personal16

residence on.17

This is currently a vacant piece of land with no18

structure on it.  Residence, I should say.  And I found this19

land back in July, and I'm under contract and still within20

my study period, so I want to take you on a presentation of21

what I intend to do.22

Just a brief synopsis of where the land is23

located.  You can see in the small dot -- sorry, the lot is24

located right adjacent to what is currently being used as the25
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auxiliary field for Dunbar High School.  It's in between P1

and O Street off of 3rd and 1st.2

A little zoomed in satellite image of the lot3

itself, and why it's unique.  Just south of the lot you see4

an active alley that is currently being used in many5

different fashions, two different organizations believe --6

well, organizations have deemed that this alley is actually7

deemed private.  It is owned by DGS.  It's currently being8

leased by DCPS.  But it is private in the eyes of zoning, and9

that is why I'm here asking for relief because I cannot10

calculate the 300 feet to an improved street through 3rd. 11

It has to go through P.  This is just an example of how12

that's shown as District land.13

This is one of the exhibits showing its distance14

in green as the public alley to the nearest fire hydrant. 15

And then in red to the nearest fire hydrant through the16

private alley.  The private alley is not closed off, nor have17

I received any intentions of it being closed off through my18

collaborations with DCPS.19

This is another exhibit identifying that the alley20

is in fact identified as an alley through DDOT, and it's21

maintained regularly through that organization and is deemed22

a well-maintained alley instead of --23

CHAIRPERSON HILL:  Can you go back real quick?24

MR. GREENHOUSE:  Sure.25
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CHAIRPERSON HILL:  What was the red distance --1

I'm sorry, the green distance?2

MR. GREENHOUSE:  The green distance --3

CHAIRPERSON HILL:  I couldn't read it.4

MR. GREENHOUSE:  -- adds up to about -- it's just5

shy of 500.  I apologize for that.  It's 400 and -- I want6

to say --7

VICE CHAIRPERSON HART:  477.8

CHAIRPERSON HILL:  447.9

MR. GREENHOUSE:  447 to the hydrant noted, not to10

the street.  That this was an exhibit I used with --11

CHAIRPERSON HILL:  Okay, that's fine.12

MR. GREENHOUSE:  Okay.13

CHAIRPERSON HILL:  You can keep going.14

MR. GREENHOUSE:  Sorry.  This is just a couple of15

images from the lot taken in the spring.  You see debris,16

various foliage, some encroaching fences, some chain-link17

fences, et cetera.  There is a large retaining wall adjacent18

to the private alley which is actually on the lot itself. 19

And that's it for here.20

Now we go into the site plan.  What I'm trying to21

build is simple, and as a developer that was my intent being22

that this is my home.  It abides by all the side yard23

setbacks, height restrictions, any building codes.  The only24

thing it doesn't is the 300 yards to an improved street.25
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So what you see here is the first floor footprint. 1

The rough footprint of the home is 25 feet wide by 37 feet2

long.  And north is the direction to the top of the page. 3

There's also pervious area requirements that are seen in the4

backyard.5

This is more of a floor plan.  I do intend to6

build one level below, given its topography.  So it'd be a7

basement, storage area, a bathroom, possible wet bar.  And8

then the first floor as you saw before would have our first9

car parking which is one of the zoning requirements.  And10

then the second floor, your two bedrooms and two bathrooms. 11

I do intend to build a roof deck within the restrictions of12

the height limits and received confirmation on that with Mr.13

Matt LeGrant in the submitted exhibit.14

This is a brief architectural sketch up of the15

design of the house.  And rendering itself, this rending in16

the left is looking from the public alley in the northwest17

direction.  And then in the bottom right corner you're18

looking from the private alley in the northeast direction. 19

Here's just a larger kind of schematic of the concept itself20

and the single family home.21

CHAIRPERSON HILL:  The private alley is the one22

here in the front of the diagram, correct?23

MR. GREENHOUSE:  That's correct.  Bottom left I24

guess you could call it.25
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CHAIRPERSON HILL:  Yeah, bottom left.  Yeah, okay.1

MR. GREENHOUSE:  So the vehicular access would be2

from the public and the designated by, I guess, that large3

retaining wall would be the private alley.  And that's the4

culmination of my presentation.5

VICE CHAIRPERSON HART:  What materials are you6

using?7

MR. GREENHOUSE:  Right now we're showing in the8

conceptual, again, some kind of masonry or stone sub with a9

wood or possibly a HardiPlank facade material.  It's really10

to be determined and it's not a particular me.  The one11

particular was the house and the dimensions itself.  This was12

just to show kind of a depth and perception of what the13

product would be a massing.14

VICE CHAIRPERSON HART:  And when was -- thank you. 15

I was just wondering it looked like CMU but I wasn't sure if16

it was CMU that you were looking at.  So I just was a little17

bit confused as to what the materials were.  But thank you18

for responding to that.19

So, can you talk a little bit about the lot20

itself, because that's a little bit confusing to me?  And21

there's a lot of -- and I think it's confusing to a lot of22

people especially I think the folks that are here in23

opposition because it's what they presume to be their rear24

yard.  But could you just talk a little bit about that to25
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have us understand it a little bit further?1

MR. GREENHOUSE:  Absolutely.  Am I allowed to pull2

up other exhibits, like a site plan I have on this, or is --3

MS. GIORDANO:  Yeah, that are in the record?4

MR. GREENHOUSE:  Sure.  Oh, sure.  Okay.5

MS. GIORDANO:  Yeah.6

VICE CHAIRPERSON HART:  Yeah, it was --7

MS. GIORDANO:  I think that would be helpful.8

VICE CHAIRPERSON HART:  The issue that we had9

earlier was that because we webcast this, if someone starts10

talking about a particular thing that they brought with them11

and it's not in the record, then nobody else can see that and12

that makes it very difficult to understand that.  If we get13

the things that are handed out to us, that's fine.  And if14

things are in the record, you can pull those up as well.15

MR. GREENHOUSE:  I'll just go back to this16

presentation site plan.17

CHAIRPERSON HILL:  But before you move on,18

actually.19

MR. GREENHOUSE:  Sure.20

CHAIRPERSON HILL:  I am curious.  So what are the21

window -- what's on the wall that faces the neighbors now? 22

Are there windows on that wall?  I thought you --23

MR. GREENHOUSE:  Well, we can go back to the floor24

plan because it's still in design.  But as you can see, this25
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is the second floor on the left there.  There is one window1

in the northeast bedroom.2

CHAIRPERSON HILL:  Is this a map, and I'm sorry,3

I'm just kind of --4

MR. GREENHOUSE:  Okay.5

CHAIRPERSON HILL:  -- trying to -- in the master6

bedroom there, the two windows on the left.7

MR. GREENHOUSE:  That would be facing adjacent8

neighbors to 3rd Street.9

CHAIRPERSON HILL:  Got it.10

MR. GREENHOUSE:  And again, schematic, not11

particulars in this development.12

CHAIRPERSON HILL:  Right.  And then the master13

bedroom windows, I guess if it's the north, is that the14

north?  I don't know.  That faces then another home, correct?15

MR. GREENHOUSE:  Well, technically, but that also16

faces what I'm deeming the yard space --17

CHAIRPERSON HILL:  Yeah.18

MR. GREENHOUSE:  -- which is that large portion --19

CHAIRPERSON HILL:  No, I got you.  I'm just20

curious as to where it all is in relationship to all other --21

MR. GREENHOUSE:  Yeah.22

CHAIRPERSON HILL:  -- homes.  And now you can go23

back and answer Mr. Hart's question.  Oh, that's great,24

that's helpful.25
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MR. GREENHOUSE:  So this has designated lot lines1

in it.2

VICE CHAIRPERSON HART:  Yeah.3

MR. GREENHOUSE:  And structures as well.  I'll4

just run through it.  So right here adjacent to the private5

alley on 3rd, this is 1419.  Annie Healey, this is 1421,6

Lauren Ross -- sorry, Lauren DeWerd, 1423, Marc LaPointe, 25,7

27, 29.  Then you turn around the corner and we have 232 P8

Street which is where the cursor is right now.  234 and 2369

P Street, I believe.  I have another exhibit, it wasn't10

submitted, so I apologize.  If you want to request I pull11

that up, it's a much clearer site plan.  But this will do12

just fine.13

The lot itself, this kind of highlights it a14

little better.  It's a very confusing lot, and that's why15

we're here.  I went under contract on this property thinking16

I had a matter of right project at hand.  It was designed and17

built structurally as a matter of right, and as I could read18

the regulations, it was all a matter of right.19

I went to my first zoning technician and they20

approved it.  I went to my second zoning technician.  They21

also approved it.  I got final at the PDRM and that was22

approved, and then when sent to Mr. Matt LeGrant, he noticed23

that on one map, that alley was deemed private, although it's24

owned by a District organization.25
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The table now turned.  Now this project has a1

private lot, not an alley, on a map to the south of it, and2

only one public alley to the east and to the P Street. 3

Reformulating it, I had to make all my calculations now from4

the public alley and realize that it didn't meet that 3005

foot requirement to an improved public street through the6

public portion.7

On the lot currently are two encroaching --8

numerous encroaching fences, but to a large part which you9

can see 1419 and 1421, their backyard spaces are about 33 to10

-- around 33 feet onto the lot.  Other neighbors have11

setbacks within the foot, minor.  Needless to say, that the12

lot has not been maintained or identified as, really as a13

place where a home could be built since I knew about it. 14

Does that help explain your question about the --15

VICE CHAIRPERSON HART:  A little.  Part of it is16

that if you -- I'm assuming you went to visit the site before17

you purchased it and kind of was probably curious as to why18

there was something that was on there.  And something that19

was not what you were proposing on there that was the20

neighbors were using that.  And, yeah, so I was just a little21

bit -- it's a little curious to go down this route because22

it's --23

MR. GREENHOUSE:  Sure.24

VICE CHAIRPERSON HART:  -- there are a lot of25
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other houses to buy.  So --1

MR. GREENHOUSE:  Yes.2

VICE CHAIRPERSON HART:  -- it seems like it's3

having to go through this is -- can be somewhat difficult to4

do that. And I understand that you may have thought this was5

a matter of right, but there are some issues that you're6

having to kind of address now.  But I didn't really have a7

question in there.  It was more just --8

MS. GIORDANO:  Yeah.  Well, I --9

MS. GIORDANO:  Well, I think, you know, we talked about that10

a little bit beforehand and, you know, in his business role11

he is looking for property all the time and surprisingly12

there aren't a lot of vacant land in the city for infill13

development like this.  It's not that easy to find.  So14

that's why, I think --15

VICE CHAIRPERSON HART:  No, no.  The question16

wasn't about that.  It was more about --17

MS. GIORDANO:  Buying a house, yes.18

VICE CHAIRPERSON HART:  -- there's a lot of other19

ways to buy your own house.20

MS. GIORDANO:  Right.21

VICE CHAIRPERSON HART:  And this seems like it may22

be a more --23

MS. GIORDANO:  Right.  But I think for someone who24

has actual home building experience and wanting to build his25
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own house, you know, and being in the city, you know, it's1

not easy to find a place that you can build yourself.2

VICE CHAIRPERSON HART:  I agree with that.  I'll3

stop my questions.4

MR. GREENHOUSE:  I can elaborate if you'd like.5

VICE CHAIRPERSON HART:  Sure.6

MR. GREENHOUSE:  My skillset, I started my career7

as a homebuilder.  It would be great to be able to use that8

skillset to my value.  And if that means financially or9

location-wise then it allows me, because it's land, to start10

off with a budget that is feasible for my current time period11

and income.  And I can control that being that there's12

nothing built on it.13

Instead of buying an asset that's already been14

built or renovated that has a cost because of the asset being15

built on it, I'm buying it at land value.  And it allows me16

to really control costs moving forward and still develop17

something that's feasible to grow into that's three blocks18

away from my sister, a block away from my best friend, four19

blocks away from work.  So really the block, besides its20

complexities, checked all my boxes.21

VICE CHAIRPERSON HART:  I think I understand a22

little bit more fully now.  Thank you.23

MEMBER JOHN:  Mr. Greenhouse, do you have a24

diagram that shows the encroachment of fences?25
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MR. GREENHOUSE:  I do.1

MEMBER JOHN:  Can you pull it up?2

MR. GREENHOUSE:  I do.  It was just not submitted.3

MEMBER JOHN:  We can enter it into the record4

afterwards.5

MR. GREENHOUSE:  This is a little clearer alley6

satellite image.  It's hard to visualize the lot lines but7

you can see them.  Hold on one second.  I'll see if I can8

zoom in a little bit more.9

The lot width itself of 42 feet, it's hard to see10

because they're outlined in black lines.  But you can see11

here this is where the lot stops.  These are where the fence12

lines go.  And then this is where my lot stops on the other13

side.14

That's one example.  I have other exhibits as well15

if you need more clarification that have more in-depth16

pictures and I believe maybe one with a measurement.17

VICE CHAIRPERSON HART:  I just outlined it in this18

so that it's a little easier to --19

MR. GREENHOUSE:  Yes, thank you.20

VICE CHAIRPERSON HART:  -- kind of see where the21

lines are with respect to where the neighbors' properties22

are.  I don't know if you -- this may be a little easier to23

see some of the lines that are actually in here.  I don't24

know where that one stops.  Okay.25
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So at least it's a little bit easier to kind of1

see some of the -- the green was where some of that issue is2

within this particular lot, which is outlined in red. 3

MEMBER JOHN:  What is over here in green?4

MR. GREENHOUSE:  That's currently a chain link5

fence that is on the yard by a couple feet, not of concern6

but still something to be resolved and then a concrete pad7

for whatever use.  I'm not quite sure.8

VICE CHAIRPERSON HART:  And one last question. 9

When did you say this lot was created?10

MR. GREENHOUSE:  We have record of it in 1957 in11

the --12

VICE CHAIRPERSON HART:  I think we have OP.13

MR. GREENHOUSE:  Yes.  That could help.  Thank14

you.15

MS. THOMAS:  Good afternoon, Mr. Chair, Karen16

Thomas with the Office of Planning.  We pulled up survey17

docs, and it showed that this lot was in existence as of May18

21, 1888, as a record lot.19

CHAIRPERSON HILL:  Okay.  All right.  We'll get20

to the Office of Planning in a second also.  Hey, Mr.21

Greenhouse, so, right, I forget.  I know what Mr. Hart -- how22

did you find the lot?  I'm just curious.23

MR. GREENHOUSE:  As a real estate developer, my24

hobby is to search on very unusual websites and.25
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CHAIRPERSON HILL:  Sure.  That's fine.  So that's1

how you did it.  Right.  It was --2

MR. GREENHOUSE:  Yes.  It was listed on the --3

CHAIRPERSON HILL:  Yes.  I'm just curious.  I4

mean, it's like one of those things, again, like you found5

a weird little needle in a haystack kind of thing.6

MR. GREENHOUSE:  Precisely.7

CHAIRPERSON HILL:  Okay.8

MR. GREENHOUSE:  And that's one of the reasons why9

I've taken on the complexities of it because it is a needle10

in a haystack and it was hard to find.11

CHAIRPERSON HILL:  Right.  And track down the12

owner.13

MR. GREENHOUSE:  That's right.14

CHAIRPERSON HILL:  Right.  Okay.  All right.15

MS. GIORDANO:  No, but it was listed.16

CHAIRPERSON HILL:  Oh, it was listed.17

MS. GIORDANO:  -- in the --18

MR. GREENHOUSE:  Right.  So it was listed.  And19

tracking down -- the owner was listed.20

CHAIRPERSON HILL:  Got you.21

MR. GREENHOUSE:  It was just more finding it22

because it was not addressed or there was no lot or square. 23

So I had to use satellite images and adjacent streets to find24

out the location, do a drive by and then contact the owner.25
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CHAIRPERSON HILL:  Got it.  Okay.  All right. 1

Okay.  All right.  All right.  So now did you guys determine2

--3

MS. GIORDANO:  Can I just --4

CHAIRPERSON HILL:  Sure, of course, sure.5

MS. GIORDANO:  I wanted to just go back and6

summarize.7

CHAIRPERSON HILL:  Sure.8

MS. GIORDANO:  So the only deviation here is the9

linear feet to a public street.  And in my mind that's the10

whole purpose of the special exception is whether that11

particular aspect that is lacking here, the full amount that12

is typically required is causing, you know, an adverse impact13

here.  Otherwise this development, the use of this lot for14

a house and the way that he has designed it meets all of the15

matter of right requirements.16

So if that private alley had actually been a17

public alley, we wouldn't be here.  That's all I wanted to18

say that, you know, that's the only reason that we're here.19

CHAIRPERSON HILL:  No, I appreciate that.  Thank20

you.  The clarification was helpful.  All right.  So have you21

guys determined -- hold on -- Mr. Hood.22

ZC CHAIR HOOD:  I haven't said a lot because I've23

been listening to Mr. Greenhouse and for me with the area by24

Dunbar.  So I was just trying to understand your rationale25
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for wanting to start.  I was trying to scope that story.1

But in your expertise -- well, let me just say2

this.  In your expert opinion, is this typically done?  It3

might sound like a crazy question but help me get there4

because I know some other areas where -- I don't want to name5

where it is -- where right now somebody owns it and it is6

surrounded by an area where everybody else owns everything7

else around it.  And they are in the middle, and it's been8

sitting there actually for some years.9

But I'm just curious, in your expert opinion, is10

this typically the approach?  Because I heard what you said. 11

I'm going back to your statements.  Is this typically, in12

your expertise, an approach of somebody who wants to do13

exactly what you said you wanted to do?14

MS. GIORDANO:  Can I also interject?  It used to15

be that you could not build on alley lots.  There was not a16

provision in the zoning regulation for that.  But there was17

an amendment with a recognition on the part of the city that18

there are alley lots in the city that are buildable and that19

why not allow for infill housing, which is a need in the city20

to be built?21

So these regulations were put in place to scope22

out, you know, how it should be done.  And, again, the only23

provision that we have an issue with is the distance to a24

public street.  But alley lots are buildable in the city.25
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ZC CHAIR HOOD:  So as it stands now, it's a1

private street, right?  It's a private alley.2

MR. GREENHOUSE:  There's a public alley that it3

abuts.4

ZC CHAIR HOOD:  Abuts.5

MR. GREENHOUSE:  And a private alley.  But the6

public alley is a further distance to a public street than7

the regulations provide for.  So it's about 400 feet as8

opposed to 300.9

ZC CHAIR HOOD:  I actually was going to a question10

with you.  But since you went to that question before I11

finished with Mr. Greenhouse, is it easier to go to the City12

Council to get it?  I'm just asking, would that have been13

easier than this process?14

MS. GIORDANO:  To open a public alley and then15

dedicate a public alley?16

ZC CHAIR HOOD:  So you would do away with what17

brings you here.18

MS. GIORDANO:  Right.  I think that would be a19

much longer process.  That could take over a year and a half20

to do.  And also that --21

ZC CHAIR HOOD:  But would the process be easier?22

MS. GIORDANO:  I don't think so.  I mean --23

ZC CHAIR HOOD:  All right.  Okay.  All right.  So24

we can go back -- I forgot what my question was but hopefully25
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you have --1

MR. GREENHOUSE:  Your question was is this2

typical?  And I will answer that from two hats.  As a3

developer, it is not typical for a single family home.  If4

you're referencing the process I took in getting to this5

point, that's what I've seen being in front of the members6

here as very thorough.  I don't think a typical home buyer7

would go through this.8

I think because I have that skillset and knowledge9

that's what brought me to this point.  And even knowing the10

alley was private, I knew that it's being used and acting as11

a public alley given that it's -- reports from DGS, DC Public12

Works and especially the owner being-- the lessee being DCPS,13

Dunbar High School, who I've been in a lot of coordination14

with.15

So I knew that it was the paper format of its 16

private alley that was the issue but not the alley itself. 17

Now if this alley had gates and was totally closed off and18

it wasn't needed for trash pickup and recycling, the approach19

would have been much different.  But the use of it is public.20

ZC CHAIR HOOD:  So traffic goes through there21

doesn't it?22

MR. GREENHOUSE:  All the time.23

ZC CHAIR HOOD:  Yes, because I've been through24

there many times.  I'm just learning this.  But anyway, yes.25
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MR. GREENHOUSE:  Exactly.  That's right.1

ZC CHAIR HOOD:  All right.  I got it.  Thank you. 2

Thank you, Mr. Greenhouse.3

MR. GREENHOUSE:  Sure.4

CHAIRPERSON HILL:  One last one I got, Mr.5

Greenhouse.  So the diagram that you had up that had the6

homes to the east, I guess it is, if you could bring that up7

again or you can zoom in.  It doesn't matter.  Thanks.8

Yes, your name and the -- so what's the -- the9

home right here that's directly next to the alley.  Who is10

there?11

MR. GREENHOUSE:  Her name is Annie Healy and that12

is 1419 3rd Street.13

CHAIRPERSON HILL:  And did you get any -- what was14

her opinion?15

MR. GREENHOUSE:  The opinion I received from Annie16

was I have an issue and concern regarding rear egress.17

CHAIRPERSON HILL:  No, I just don't remember.  So18

she filed a letter of opposition.19

MR. GREENHOUSE:  Opposition.20

CHAIRPERSON HILL:  Okay.  I was, like, okay.21

MR. GREENHOUSE:  I kind of call it a letter.22

CHAIRPERSON HILL:  That's all right.  Okay.  So23

there you go.  All right.  So now, Ms. DeWerd or Mr.24

Lapointe, do you know -- did you guys choose who was going25
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to speak?  Okay, Ms. DeWerd, so if you want to go ahead and,1

you can, you know, I'll put 15 minutes on the clock.  But,2

you know, we haven't had -- oh, I'm sorry.  I forgot.  Thank3

you.  Do you have any questions for the applicant based on4

their presentation?5

MS. DEWERD:  I do.  But if possible maybe I could6

share some of my thoughts first and then ask questions, is7

that okay?8

CHAIRPERSON HILL:  All right.  OAG, does that9

matter, the order?10

MR. GOLDSTEIN:  You know, I think it's helpful11

probably to just ask her questions first just to kind of12

follow the more typical approach.13

MS. DEWERD:  Sure.14

CHAIRPERSON HILL:  Okay.15

MR. GOLDSTEIN:  If that can work for you.16

MS. GIORDANO:  Right.  And the questions are17

supposed to be on the basis of the testimony that was18

provided.19

CHAIRPERSON HILL:  Yes, no.20

MS. GIORDANO:  That's all.21

CHAIRPERSON HILL:  Yes, we'll -- thank you.22

MS. DEWERD:  So questions first?23

CHAIRPERSON HILL:  Yes, please, go ahead.24

MS. DEWERD:  Questions first?25
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CHAIRPERSON HILL:  Yes, please, questions first.1

MS. DEWERD:  The collaboration with DCPS was2

referenced in the testimony.  We have not seen anything that3

was provided to us with regards to what that collaboration4

has been like and whether DCPS has approved or even submitted5

any kind of support for the project.6

CHAIRPERSON HILL:  Your question is whether --7

MS. DEWERD:  Is DCPS in support of the project?8

CHAIRPERSON HILL:  Okay.9

MS. DEWERD:  If so, we have not seen it.10

CHAIRPERSON HILL:  Do you know if DCPS is in11

support of the project?12

MR. GREENHOUSE:  With DCPS, it is hard to get a13

formal signed document in general.  I can say that we have14

had very favorable collaborations, and we're talking about15

a partnership on many different aspects that could benefit16

both parties.  This is ongoing.17

CHAIRPERSON HILL:  You're talking about the alley.18

MR. GREENHOUSE:  Amongst a lot of other things,19

including educational opportunities, art installations.  I20

have the presentation that I've --21

CHAIRPERSON HILL:  That's okay.  So you're trying22

to do -- but you're trying to do all this -- now I'm just23

asking my question.  You're trying to do all of this so that24

you can have some kind of an easement with the alley or you25
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don't know?1

MR. GREENHOUSE:  That would be one benefit to my2

part, correct.  Exactly.3

CHAIRPERSON HILL:  Okay, great.  Ms. DeWerd?4

MS. DEWERD:  And the other question which I5

believe you asked already but just to confirm, is there a6

rendering of the side of the building that would face my7

property?8

MR. GREENHOUSE:  There is.  I will turn to that. 9

So I apologize.  The one on the right corner would be that10

facade.  But your building, all you can see is the corner of11

1419 and that's the southeast image.  That would be the12

facade that you would see.13

VICE CHAIRPERSON HART:  Do you have any14

elevations?15

MR. GREENHOUSE:  Not of that.  I can check.  But16

not of that.17

CHAIRPERSON HILL:  Now I'm confused because I18

thought there were some windows from the master bedroom that19

faced the back of those homes.20

MR. GREENHOUSE:  You actually can't see the master21

bedroom in that rendering because 1419 cuts it off.22

CHAIRPERSON HILL:  I see, okay.  But those would23

be where -- and so those are the only windows on that side?24

MR. GREENHOUSE:  If any.25
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CHAIRPERSON HILL:  When you say if any.1

MR. GREENHOUSE:  Because this is conceptual and2

I'm just saying that because that is really not a pivot point3

for me.  You know, if that were a point of contention, I4

would be willing to collaborate on that.5

CHAIRPERSON HILL:  Okay.  I understand.6

MR. GREENHOUSE:  It's not necessarily a7

requirement to my home.8

CHAIRPERSON HILL:  I understand.  I understand. 9

I'm just trying to figure out what's going on in terms of10

that side.11

MS. GREENHOUSE:  Okay.12

CHAIRPERSON HILL:  So, Ms. DeWerd, anything else?13

MS. DEWERD:  No, not from a question perspective.14

CHAIRPERSON HILL:  Okay.  All right.  So, Mr. Moy,15

if you could please start 15 minutes back on the clock for16

me and you can begin whenever you like.17

MS. DEWERD:  Thank you.  My name is Lauren DeWerd. 18

I own 1421 3rd Street Northwest.  It's a home that I bought19

with my husband.  It was our first home about seven years20

ago.  I can appreciate Mr. Greenhouse's desire to purchase21

a home as a first-time home buyer because it's a process that22

we went through ourselves.23

There are four primary areas of concern for both 24

myself and the neighbors.  As I think you can see in the25
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file, there are a number of oppositions.  This project would1

impact my home and at least nine other homes in the2

surrounding area.3

So as you can see on the image there, that house4

sits in a nook of that alley that affects a number of houses5

across P Street and a number of houses going down 3rd Street.6

Our concerns, I think, can be summarized in five7

different areas.  The first one is in regards to the8

environment and the trees.  So as you can see, I believe in9

another image, here you can see that these trees, this must10

be a winter image, but in the other images you'll see those11

trees very filled out.  That whole area is greenery.  And so12

there is a concern with regards to us losing, and the13

neighborhood and the environment losing those trees.14

Our second concern is privacy, which is the reason15

why I asked the question about the drawings.  This is the16

first that I've seen those drawings.  And as you saw, the17

applicant has been unable to short the portion of the drawing18

that would actually be closest to my home.19

So lack of clarity around what the plan is is20

certainly a concern.  But almost regardless of what that plan21

is, it will impact the privacy of our home, particularly22

given that there is a plan to build a roof deck.  There are23

no other roof decks on any  other home on that street.  So24

that would not be consistent with the current build elsewhere25
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in the street.1

Thirdly, there is a very real concern as to just2

the validity of the lot itself and with that the impact that3

it has to the value of my property and the enjoyment of my4

property.5

So that lot as we said earlier was last sold in6

the 1950s.  The owner of that lot died in 1928.  That lot has7

never been owned or sold, I should say, independently from8

being connected to any other lot on the block.9

So it was originally a jointly owned of 1417,10

1419, 1421, my property and the lot in question, and 1417 no11

longer exists as an address.  That is now part of where the12

alley itself is.  When it was last sold, I should say the13

last sort of ownership was with the death of this individual14

in 1928.15

And the party that Mr. Greenhouse is intending to16

purchase the property from -- he has not purchased it yet --17

bought that property in a tax lien about four years ago.  The18

would be seller of the property has never maintained or19

really made any sort of effort to maintain that.20

In lieu of that, I take offense to the claim that21

it's full of debris because as neighbors we've lovingly22

maintained our homes and that lot.  We have cleared it of23

foliage every year.  We've cleared it of debris every year. 24

And as previously stated, our fence does go onto the footage25
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of the lot.1

That was the case when we bought our house seven2

years ago.  It was the case at least using aerial footage3

from Google Earth images, the fence line was there at least4

back to 2005.  We believe that the fence line had been there5

at least since the 1980s, which our neighbors, who are here6

today, who have been in the neighborhood since the 1980s,7

will attest to.8

So this is not a case of us having built on9

something that wasn't ours.  We bought a home that had a10

fence line there.  We have improved that.  The fence was11

decrepit and in need of repair.  And so my husband and I, in 12

collaboration with the owner of 1419 replaced that fence a13

couple of years ago.14

But the new fence was constructed in exactly the15

same manner of exactly the same materials and in exactly the16

same place as the fence that we replaced.  A chain link fence17

was referenced earlier.  That chain link fence belongs to our18

neighbor, who has been there for many, many years.  And that19

is, I mean, I don't know what you would consider to be20

original, but it's a very old fence.21

So I think it shows that for all intents and22

purposes this was not a lot that intended to have a house on23

it that any of the neighbors who have purchased on 3rd Street24

or on P Street ever intended to see a building there.  And25
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in fact, we did not realize that it was a lot that could even1

be bought or sold.  Otherwise we would have done that2

ourselves, frankly, to just maintain the integrity of the3

property.4

So with that and there is a real concern for us5

that any building there not only affects our privacy but our6

enjoyment of our yard and the same is true for the neighbors7

as well.8

The point about the access to the alley, I think,9

is an important one.  That alley, the private alley that's10

part of Dunbar, that area of Dunbar, if you're familiar with11

Dunbar High School, has gone through significant renovation12

in the last decade.  We've lived through that renovation.13

The lot that is the auxiliary field was previously14

where the school itself was.  And during the time of that15

improvement that alley was closed, that lot was closed. 16

There was a real restriction to the traffic and the flow of17

traffic through that area.  And we lived for about a year18

during that construction.  So to say that alley is one that19

can be treated as if it was a public alley is just frankly20

not true.  So we have a real concern with the accessibility.21

There is a retaining wall, which you can't tell22

from any of the images but, I think, Marc, perhaps in your23

images you can tell.  There is a retaining wall of several24

feet that property exists on.  So you can't just walk onto25
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the lot or walk right into the alley.  You know, it's on a1

wall.2

So for us that's also a rear egress from our3

property.  The same is true for all of the houses on P4

Street, which have their rear egress from that side as well,5

as well as access to their garage doors and things of that6

nature that would be impacted.7

And then lastly our concern is with the approach8

that has been taken by the applicant.  The applicant has not9

been a good neighbor in good faith.  I know that he has10

expressed that he intends to reside there.  That's a bit hard11

to believe given the way he's treated the neighbors through12

this process.13

So as I believe you noted, the ANC did not14

approve.  There was not a single approving vote from the ANC. 15

In fact, Mr. Greenhouse declared that he did not need the16

approval of the ANC.17

He has also said in writing to the neighbors that18

if his application to build a residential structure is not19

approved, then he will build another structure there instead. 20

So he has made it very clear in writing that his intent is21

to build come hell or high water.  He has not been a good22

partner to the neighbors through that process.  And I think23

you will see that and feel that through the number of24

objections that are in the file.25
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I speak on behalf of myself and my neighbor, Marc,1

and his husband, Ken.  I also speak on behalf of my neighbor2

Annie Healy, who is the owner of 1419.  Annie would be here3

and had intended to file party status with us and is only not4

here because she is currently with a family member in the5

hospital.6

So there were questions earlier around Annie's7

opposition.  Part of the reason that we asked earlier for a8

delay was because we would like for all of the parties to be9

able to be here today, and Annie was not able to be here for10

that reason.11

One other item that I would add is the drawings12

that you saw are not consistent with the character of the13

neighborhood at all.  While we are not a historic14

neighborhood, the houses on this route are relatively15

uniform.  They have not been materially changed in terms of16

the facade.  This structure looks, you know, nothing like the17

sort of historical and the character of the neighborhood.18

There was also a statement about the reason to19

build this was based on availability of the lots.  You asked20

earlier what additional information we may want to consider. 21

Knowing that's one of the concerns, I would submit that with22

a little bit of research, there's a number of the lots that23

are available in the area.24

I know that there was one that was available for25
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sale on P Street just around the corner within the last year1

or so.  So, like, frankly the idea of building on this tiny2

parcel of land that has been used by myself and a number of3

other neighbors who have been residents of the neighborhood4

for a number of years, has been maintained by those neighbors5

and provides enjoyment, provides environmental benefit and6

provides safety and accessibility to the rear.  In summary,7

there are a number of reasons that we oppose.8

CHAIRPERSON HILL:  Okay.  Great.  Sure, you can9

go ahead.10

MR. LAPOINTE:  May I add something?  Because I11

just want to respond about -- I'm a real estate agent.12

CHAIRPERSON HILL:  Wait, wait, wait.  What are you13

responding to?14

MR. LAPOINTE:  Well, I just want to add on about15

the situation about building something of the alley that to16

his point, because I'm a real estate agent, once there are17

houses, it is more difficult to sell.  You're absolutely18

right because I see a lot of the market would be there for19

a year or two years.20

And it will affect also all the rest of the21

neighbor, all the property value also because we will have22

a wall right in the backyard.  And when we bought the house,23

we bought the house because we can see and we have the tree. 24

And when we are in the backyard, we don't feel we are in DC. 25
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And it would change the whole harmony of the area.1

And to a point about she said that he's not a good2

partner, she is absolutely right because he played word with3

everybody.  He tried to make a deal with single people and4

make sure that he's getting the approval.5

And the first time I met Mr. Greenhouse, I told6

him at the end of the conversation that I want we have all7

meeting with the neighborhood because I cannot make a8

decision for my neighbors.  That's not what he did.  He went 9

door-to-door, and he did his own thing.  Because I'm a10

neighbor and I respect my neighbor and we all have to work11

together.12

CHAIRPERSON HILL:  Okay.  All right.13

MR. LAPOINTE:  Thank you.14

CHAIRPERSON HILL:  Okay.  Thank you.  All right. 15

Let's see, does the Board have some questions for the party16

status?17

MEMBER JOHN:  Just one question.  So when you18

purchased your house, did you receive any documents that19

showed you where your property line was?20

MS. DEWERD:  We did.  We were made aware at the21

time of purchase through the title company that we worked22

with.23

MEMBER JOHN:  Okay.  That's the only question,24

yes.25
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MS. DEWERD:  That there was, you know, a1

questionable area back there.  That's right.2

MEMBER JOHN:  But it did not show that your3

property extended to the end of the lot. It showed-- You had4

the correct property line in those documents.5

MS. DEWERD:  There are a number of different6

drawings that if you go back over the history that has the7

lines in different places to be quite honest.8

MEMBER JOHN:  Your title company.9

MS. DEWERD:  Our title company did show --10

MEMBER JOHN:  Did show you --11

MS. DEWERD:  -- that there was a lot back there. 12

That's right.13

MEMBER JOHN:  And the same thing for you?14

MR. LAPOINTE:  Yes.15

MEMBER JOHN:  You did see that.  Okay.  Thank you.16

VICE CHAIRPERSON HART:  Did you try to purchase17

that at any point or think about -- I mean, if you saw there18

was something that you really weren't quite sure of, it seems19

to --20

MS. DEWERD:  We would have gladly done that.  I21

mean, this is not my profession at all.22

VICE CHAIRPERSON HART:  I understand.23

MS. DEWERD:  I was a 25-year-old homebuyer at the24

time.  And at the time -- so we did research it.  My husband25
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did look into it.  And at that time in 2013 it was, I think,1

still on a tax lien status for someone who had deceased in2

1928.  So there was no reason for us to believe that -- it3

certainly doesn't look like a buildable lot.  There was no4

reason to expect that would change.5

We were not given -- at the point in time that it6

was sold, we were not given like any sort of heads-up or7

opportunity to make a purchase prior to the investor that did8

purchase it.9

VICE CHAIRPERSON HART:  Thank you.10

ZC CHAIR HOOD:  Ms. DeWerd, let me ask you -- I11

hear that from time to time.  I don't really like -- I'm not12

going to call it a threat.  I don't like any developer that13

comes in and tells the neighborhood what they can't do14

because they're coming to their neighborhood or even if he's15

trying to move in, whatever the case is.16

So you mentioned about the good neighbor policy,17

was there any type of -- well, I guess it was, but I just18

want to get it from you.  Was there any type of discussions19

to try to make it work with him?  Or did that ever even20

happen?21

MS. DEWERD:  I would say the tone of those22

conversations were pretty threatening in nature.  It was I'm23

building no matter what.24

ZC CHAIR HOOD:  Let me ask you this, and I don't25
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like to get on either side.  But did he say it really like1

that?  Sometimes I hear it oversimplified.  But did he really2

say it like that?3

MS. DEWERD:  Sir, I can show you an email that4

says I am building on this property no matter what.5

ZC CHAIR HOOD:  Okay.  Well, I don't take too6

kindly to anybody who says that to anybody.  Because I've7

been through some of the same as you -- but anyway, I don't8

want to get into what I -- so it's because of the tone of9

those emails, there was never really any way to try to see10

how we can make it work or how we can make this thing come11

to fruition?12

MS. DEWERD:  No.  And I think, you know, another13

reason that we originally asked to postpone is there was14

information submitted as late as yesterday and last night15

into the file.16

And so I think the approach has been one of, you17

know, keeping those details close hold until it became18

apparent that the neighbors were going to show up and19

represent our neighborhood.20

So the details, some of the considerations, I21

think, the developer is now considering were entered last22

night.  The neighbors have had no opportunity to discuss23

them.  So I would imagine that, you know, the response may24

be that we've provided offers to make concessions.  But those25
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offers were, again, submitted last night.1

ZC CHAIR HOOD:  Okay.  So I'm sure we'll take that2

into consideration.  And thank you all for your testimony. 3

Thank you, Mr. Chair.4

CHAIRPERSON HILL:  Okay.  Let's see, Mr. Lapointe,5

just kind of the same question to you that Ms. John just6

asked, which is that so when you guys purchased your7

property, also the title company showed you your plot.8

MR. LAPOINTE:  Yes.9

CHAIRPERSON HILL:  And so you saw where your plot10

ended and then you saw another plot behind you.11

MR. LAPOINTE:  Mm-hmm.12

CHAIRPERSON HILL:  And so you were aware of that13

plot that was there.  You just didn't know what you were14

going to do with it?15

MR. LAPOINTE:  No, actually I wasn't aware.  And16

at that time, I wasn't a real estate agent.  But to do a17

short story that one, we went to the title company to sign18

the paperwork.  Actually, we were over there for three hours19

because the documents wasn't ready.  So we signed so quickly.20

And the way I discovered that is when Mr.21

Greenwood came and I look back that the property line, it's22

5 feet different.  But before that, I didn't know about it.23

CHAIRPERSON HILL:  That's okay.  All right.  So24

you just didn't know.25
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MR. LAPOINTE:  Yes, I didn't know.1

CHAIRPERSON HILL:  Okay.  Okay.  Just so you guys2

know, I mean, what we're here for again is -- you know, any3

type of adverse possession or any of that stuff, that's not4

really anything that we're here for again.5

They're here for a special exception to see6

whether or not they can build on this alley lot.  And they're7

trying to figure out whether or not -- the main thing is the8

access to the street, the requirement that they need to have9

a certain distance to.10

However, since they do have to come before us and11

they do have to find out things, it affords us an opportunity12

to kind of like look into adverse impact on things and things13

that may be, you know, under a matter of right situation14

where the person would just be able to do whatever they are15

going to do.16

So we will get to the Office of Planning in a17

moment.  However, Mr. Greenhouse, sorry.  Mr. Greenhouse, do18

you have any questions or Ms. Giordano, do you have any19

questions?20

MS. GIORDANO:  I just have one question.21

CHAIRPERSON HILL:  Sure.22

MS. GIORDANO:  When you went and rebuilt the23

fence, did you get a permit for the fence?  Because I think24

that would have also given you some indication.25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



156

MS. DEWERD:  We did not.1

MS. GIORDANO:  Okay.  Because, you know, if you2

applied for a permit you wouldn't have been able to get it3

without being a property owner.  You can't get a permit for4

something that you don't own the property for.5

MS. DEWERD:  Right.  Like I said, we replaced the6

fence of the same material, in the exact same location that7

it had always been at.8

MS. GIORDANO:  Right.  I mean --9

CHAIRPERSON HILL:  Okay.  Ms. Giordano, you got10

your question answered.  Is there any other questions?  No? 11

Okay.  All right.  All right.12

Mr. Lapointe, if you wouldn't mind turning off13

your microphone also -- that's all right.  No problem. 14

There's some feedback up here.15

All right.  No one has any more questions for16

anyone?  All right.  Let's turn to the Office of Planning.17

MS. THOMAS:  Good afternoon, Mr. Chairman and18

members of the Board, Karen Thomas for the Office of19

Planning.20

First off, I would like to point out our21

recommendation just for clarity of what we're recommending22

approval of.  We are recommending approval under the use23

provisions of Subtitle U, Section 601.1D, to permit the24

applicant to develop the alley lot with the residents on a25
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lot not meeting the use requirements of Subtitle U, 600.1.1

So it just clears up that section of what he's2

getting special exception really from.3

CHAIRPERSON HILL:  Right.  You mean U, 600.1.F3.4

MS. THOMAS:  Yes.5

CHAIRPERSON HILL:  Correct.6

MS. THOMAS:  Because he doesn't meet that, the use7

is a special exception.8

CHAIRPERSON HILL:  Yes.9

MS. THOMAS:  And he needs relief from that.10

CHAIRPERSON HILL:  Yes.11

MS. THOMAS:  So with that, we recommended approval12

of the special exception as requested.  And the reasons were13

based on we reviewed the application against the conditions14

of Subtitle U, 601.D.  Going through that we saw where the15

alley lot is within the RF-1 District.  It met the16

requirement, the lot area requirement being in excess of 45017

square feet, being at 1,845 square feet.18

The alley lot with respect to connected to an19

improved public street.  We saw where, as the applicant20

explained, that it connects to a well-defined alley system,21

but it exits onto P Street to the north.  And it meets all22

of the other requirements of being at least 30 feet wide and23

20 feet in width.  But, again, the applicant is here because24

of the alley situation.25
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The applicant also has to address agency comments1

with respect to public safety, with respect to DC Fire and2

DC Water.  The applicant did meet with those agencies and3

those meetings were recorded as Exhibit 26B.4

The agencies seemed to indicate that they may be5

able to provide the needed infrastructure through the6

existing alley, including water and having fire access.7

And with respect to traffic and parking, DDOT8

provided comments in the record indicating no objection to9

the proposed dwelling.  So with that, again, we continued and10

we looked at the special exception requirements of Subtitle11

X, whether the application will be in harmony with the12

general purpose and intent of the regulations, and we deemed13

this to be so.14

We thought that not providing the requested15

relief, it would render the property, which exceeds the lot16

requirement for an alley lot and in fact satisfies the area17

requirements for any lot in the RF-1 Zone, without this18

relief, it would be rendered and unbuildable for residential19

purposes, contrary to the intent of the alley lot20

regulations.21

We saw where the proposed development met all of22

the lot occupancy requirements and setback requirements, and23

no relief was necessary in those areas, bulk and yard24

requirements.25
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So with that, based on our review, we thought that1

the application would satisfy the conditions of 601.1D.  And2

I'll rest on the record and report.3

CHAIRPERSON HILL:  Okay.  Great.  Thank you.  Mr.4

Greenhouse, is your presentation in the record?5

MR. GREENHOUSE:  Yes, it is.6

CHAIRPERSON HILL:  I'm trying to find where it is. 7

Give me one second here.8

MR. GREENHOUSE:  It could be titled PowerPoint9

presentation maybe or -- is that right?10

VICE CHAIRPERSON HART:  Ms. Thomas, I had a11

question for you.  With regard to Subtitle X, 901B, it would12

not intend to adversely affect the use of neighboring13

property.  And this is because it's kind of in accordance14

with the zoning regulations?  It's not that it's not15

affecting it.  It's just that it's not affecting it in16

accordance with the zoning regulations so that it's -- is17

that how you're reading that?18

MS. THOMAS:  Well, with respect to the neighboring19

property, I probably shorted that a bit.20

VICE CHAIRPERSON HART:  No, no, no.  You've21

written it all down.  I just didn't read it all.  I just was22

saying was the reason that you're -- the neighbors are saying23

that it will adversely affect them.  You're saying that it24

won't adversely affect them with regard to the zoning25
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regulations.1

MS. THOMAS:  The zoning regulations, yes.2

VICE CHAIRPERSON HART:  So it's not that there's3

an adverse impact on them.  It's just that when you were at4

the zoning regs as the zoning regs themselves, that is how5

you're evaluating that.6

MS. THOMAS:  That's correct.  I'm sorry.7

VICE CHAIRPERSON HART:  And with regards to the8

being in harmony with the general purpose and intent of the9

zoning regulations, you have the same kind of -- your point10

on that as well?11

MS. THOMAS:  Yes.  Because the regulations were12

written to, as we pointed out, to enable development of alley13

lots within -- having to meet the certain conditions and in14

this case, and in many cases, they may or may not meet it. 15

And in this case we deemed that they met those conditions.16

And with respect to if we want to look at adverse17

impact directly to the neighbors, typically what we look18

light and air and privacy.  And based on what we saw in the19

record and with respect to the plans and the windows and20

where the windows would be located and how it would look over21

into the neighbor's property, I saw where looking at one of22

the opposition letters, I think fencing was an issue.23

So I thought that could be something that could24

be addressed between the applicant and any abutting neighbor25
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because fencing would be an issue.  And we typically look at1

privacy with respect to fencing and what type of fencing. 2

And I did note that there were some issues with respect to3

fencing and the neighbors.  So with respect to adverse impact4

to the neighbors, I would think, like, light, air, privacy,5

fencing issues.6

VICE CHAIRPERSON HART:  And you didn't have a7

recommendation to possibly have, like, clear story windows8

for the west side of the property?9

MS. THOMAS:  I did not.10

VICE CHAIRPERSON HART:  Because that's where the11

bedroom is that's being proposed in this new building and in12

the new residence.  And at least they wouldn't have a direct13

view towards the west, which is the back of the house of the14

neighbors that are here.15

If you had either clear story or frosted, you16

know, something that would, you know, that was translucent,17

then you would not have visibility, but you would be able to18

have -- the building would be able to have light in there.19

MS. THOMAS:  Light.  And then I looked at it as20

a bedroom as well.  I don't think people who would be in the21

bedroom would want anybody else looking into them either. 22

So they would be able to address that either through blinds23

or, like you said, clear story windows so.24

VICE CHAIRPERSON HART:  And the last question is25
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the property could have been purchased by the neighbors and1

kind of added to their own property.  I mean, I understand2

that you're saying that there are aspects of the zoning3

regulations that would allow alley development.  But in this4

case there could also be the -- the neighbors could have5

purchased portions of this property and then included it as6

part of theirs.7

MS. THOMAS:  That could be a possibility, but8

we're not tasked to --9

VICE CHAIRPERSON HART:  I know you're not10

evaluating that.11

MS. THOMAS:  -- examine that.  Yes.12

VICE CHAIRPERSON HART:  Okay.  Thank you.13

ZC CHAIR HOOD:  Mr. Chairman, I want to go kind14

of down the line as the Vice Chair.  Can I go next?15

CHAIRPERSON HILL:  Yes, sure.16

ZC CHAIR HOOD:  Ms. Thomas, let's go back through17

those adverse impacts.  So let me ask you in a different way. 18

It may sound a bit -- we have to ask it -- sometimes Board19

members and Commissioners, we have to ask it so we understand20

it.  So I'm going to ask it differently.21

It's probably going to sound the same.  It's just22

going to be different so I can understand it.  So you did23

find adverse impacts to this proposal, correct?  Okay.  Let24

me ask you --25
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MS. THOMAS:  To the extent that there was1

opposition at the point in time when we were looking at the2

record up to the point when we were writing this report,3

there were issues that I saw relating to fencing, how close4

the property, the building was to the neighborhood.5

The neighbors seemed to have concern as to the6

distance, the setback of the home from their property line. 7

And we couldn't say -- it did satisfy the setback8

requirement.  It did meet all those yard setbacks.  So if9

there were issues with respect to privacy, we think that10

could be worked out between the applicant and the neighbors11

with respect to the fencing or the type of fencing that could12

be used or possibly landscaping but --13

ZC CHAIR HOOD:  So, again, my original question,14

so there are adverse impacts?15

MS. THOMAS:  Any type of development may have an16

impact.17

ZC CHAIR HOOD:  Right.  That's where I'm going. 18

So there are adverse impacts.  So in this case, to your19

analysis, those adverse impacts can be mitigated or dealt20

with, as you said, like for example, that they use frosted21

windows or whatever the case for the peekaboo folks that want22

to look through windows.23

MS. THOMAS:  Right.24

ZC CHAIR HOOD:  So I guess what I'm just trying25
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to make sure is that we understand there are adverse impacts,1

and we have to weigh those adverse impacts to see whether or2

not --3

MS. THOMAS:  They could be mitigated.4

ZC CHAIR HOOD:  And that's what I think where5

we're going.  But I just wanted to make sure that we knew --6

to say there are no -- and I don't think you said this.  But7

I want to make sure that we all know in every, as you 8

mentioned, every project, we already know there are adverse9

impacts.10

MS. THOMAS:  Yes.11

ZC CHAIR HOOD:  And sometimes I like to start with12

those adverse impacts whether the neighbors brought it up or13

not.  We know there are going to be adverse impacts.  The14

question for me is can they be mitigated?15

MS. THOMAS:  Mitigated.16

ZC CHAIR HOOD:  And I have not seen that yet. 17

That's where I am.  Okay.  Thank you, Ms. Thomas.18

MEMBER JOHN:  So, Ms. Thomas, in terms of FEMS,19

did you consider the response to be sufficient?  The way I20

understand it, FEMS is saying that the connection to P Street21

could be adequate, but the better connection would be on 3rd22

Street?  So the distance to P -- I believe you analyzed it23

in terms of the P Street?24

MS. THOMAS:  Yes.  We analyzed it in terms of P25
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Street because that's the public access.  That's the true1

public access.  We can't analyze anything through the private 2

portion of the alley.  So from my understanding of FEMS is3

that 600 feet is their limit.  And it is within 600 feet. 4

Mm-hmm.5

MEMBER JOHN:  Thank you.6

CHAIRPERSON HILL:  I'm repeating the question, I7

guess, again.  So the analysis is to go out to P Street,8

right?  Your analysis is for the alley -- I mean, it's as if 9

the other alley didn't even exist.  It's just to get out to10

P Street, correct?11

MS. THOMAS:  Yes, I mean, yes.12

CHAIRPERSON HILL:  That's fine.  And then I was13

a little -- and maybe the Board can help me.  I thought there14

was some question about something that -- was the correct15

width of the alley evaluated by FEMS and Water on the way out16

to P Street?  Was there a question about -- I'm trying to17

remember.  And maybe I'm asking the Board.  There was18

something I remember about something --19

MS. THOMAS:  Well, the alley to P Street meets all20

the requirements.  It's just the distance is more than the21

regulation.22

CHAIRPERSON HILL:  Right.  That's what I'm saying. 23

So width meets -- I'm asking, I guess, if the width does meet24

the requirements.25
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MS. THOMAS:  For FEMS, yes.1

CHAIRPERSON HILL:  Okay.2

MS. THOMAS:  For FEMS purposes, it does.  It's 303

feet -- I need to see -- it's 30 feet and it can't be less4

than 15 feet.5

MEMBER JOHN:  That's correct.6

MS. THOMAS:  Yes.7

MEMBER JOHN:  So while we're waiting for other8

questions -- are you finished, Mr. Chairman?9

CHAIRPERSON HILL:  No.  Please go ahead.10

MEMBER JOHN:  I had a question about water and11

sewer services.  And it seems to me that they are12

contemplating connection from the 3rd Street right-of-way.13

MS. THOMAS:  That would be up to them.14

MEMBER JOHN:  But we would have to consider that. 15

The regulation requires us to consider that connection.  And16

if 3rd Street is a private alley, what would be your response17

to that?18

MS. THOMAS:  Could you show me what you're quoting19

from?20

MEMBER JOHN:  It's on Page 3 of your report and21

it's Exhibit 26C.  The water service could be connected, but22

it has to be done from the 3rd Street right-of-way.  So I23

don't know if there's an easement or something.  I believe24

that would need an application.25
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MS. THOMAS:  I guess they probably would have to1

acquire -- that would be a permit.  They would have to2

acquire a private easement because it's private property. 3

But that would be where the water connection is running from4

3rd Street.  So, yes, all of that would be part of5

permitting.6

MEMBER JOHN:  Then my final question is so the7

applicant stated that these drawings were not final.  They're8

preliminary.  But I'm not sure you could adequately assess9

the adverse impact if these drawings could be changed at a10

later time.  So typically whenever we have drawings in the11

record, that's what we approve.12

MS. THOMAS:  This was news to me that this would13

be a concept plan.  That's the risk he would take at14

permitting if he were to change anything and anything else15

changes, that's his risk at permitting.  If he has to get16

back here, well, then that's up to him.17

CHAIRPERSON HILL:  Okay.  I guess my question, and18

Mr. Greenhouse, this will also be to you as well and also now19

to Office of Planning for now.20

It was in Exhibit 26B the FEMS letter.  And then21

it said that for the lot, and I'm looking at 503.2.1,22

dimensions, at the bottom of the first page.  For the lot and23

square in question, the fire access road would be 3rd Street24

Northwest and P Street Northwest, the portion of the adjacent25
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alley that runs east of 3rd to the front of the proposed1

development, although private would be used as fire access2

to the property.  However, if the private portion of the3

alley is permanently closed or developed by the owner, fire4

access to your property could possibly be compromised or5

greatly reduced.6

So I'm a little confused as to what that means. 7

I mean, that basically means that it's on you, right?  Is8

that what that's saying?9

MS. THOMAS:  Basically.10

CHAIRPERSON HILL:  It's saying that, you know, if11

this thing gets -- they're still, they, Fire and Rescue, are12

still approving this.  They're just saying that if that13

private, public alley, public whatever, private alley, ever14

gets closed off.  They will still come to get you, but they15

might not be able to get there as efficiently as they16

thought.17

MS. THOMAS:  That would be -- but then that aspect18

is still negated because they still meet the 600 feet to the19

fire hydrant on P Street so.20

CHAIRPERSON HILL:  But if the alley is closed how21

do can they can get to that fire hydrant?22

MS. THOMAS:  That is a public alley.23

CHAIRPERSON HILL:  Oh, sorry, sorry, sorry, sorry. 24

Okay.  Okay.25
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MS. THOMAS:  They still satisfy that so.1

CHAIRPERSON HILL:  Okay.  All right.  So you think2

that that's -- there's nothing different with that3

discussion, okay, I'm sorry, that letter from FEMS.  Okay. 4

All right.  All right.5

Does anybody have any more questions for the6

Office of Planning?  Okay.  Does the applicant have any7

questions for the Office of Planning?  Okay.  Does the party8

status have any questions for the Office of Planning?  Okay. 9

All right.  Okay.  Let's see then.10

Is there anybody here who wants to speak in11

support?  Is there anybody here who wants to speak in12

opposition?  If you could please come on forward?  Why don't13

you guys just take these last two chairs over here to the14

left?15

Hello.  Good afternoon.  If you could please16

introduce yourselves for the record?  You need to push the17

button.18

MR. REID:  All right.  My name is Calvin Reid, and19

I reside at 240 P Street Northwest.20

MS. REID:  My name is Mary Reid, and I reside at21

240 P Street Northwest.22

CHAIRPERSON HILL:  All right.  Well, both of you23

welcome.  And as members of the public, you'll have three24

minutes to give your testimony.  The clock is up there on the25
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top and over on that side.  And I think there's one right in1

front of you there as well.  And Mr. Reid, why don't we start2

with you and you can begin whenever you like.3

MR. REID:  Hi.  Good afternoon.  My name is Calvin4

Reid, and I live at 240 P Street Northwest.  We purchased our5

home around Labor Day of 1987.  And we've seen quite a bit6

of transformation of the neighborhood.7

And in particular that back lot, we always knew8

that space in the back was a dead lot space.  And when we9

first moved there, crime was real heavy and the thieves,10

different kind of thieves, used to come in the back of the11

alley and have access to our homes.  And we thought that12

those lots were part of the property of the existing houses,13

which were vacant for a long time.  And that's 1421 and I14

think 1423.15

We thought that those lots were a part -- that16

space back there, because there's a big utility pole with a17

lot of spaghetti lines and utility poles that was not18

captured in any of these drawings at all.  And then the19

topography doesn't show you what's really back there because20

that lot right there is controlled by, has problems with21

water.  And that helps the drainage in the back.22

And with these heavy rains in the back of our23

properties, that lot, that driveway right there, what used24

to be Dunbar, and if Dunbar ever decides to take back that25
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property, that driveway right there, there won't be no1

alleyway right there.  That was for Dunbar to get access into2

their school for the old Dunbar.3

But if you drive from 3rd Street maybe about, I4

would say 50 feet, you come down to a little dip, right5

there, right in there, and water just swells up.  And Public6

Works, we had Public Works come and monitor our property at7

one time for the traffic and stop the vibration.  And then8

we noticed that some of the water was causing the properties9

to sink in the back.10

And with that impervious space back there, this11

being impacted by him putting a building there, it's going12

to reduce the impervious space and less place for the water. 13

And I don't see nothing in this records to see how that's14

going to be addressed.15

And I tried to access zoning's application and16

look at some of the documents, but I got a virus.  I don't17

know whether it just so happened that I happened to be on18

their site, but I didn't try to access the site again with19

any of my other desktops because I couldn't access the20

drawings and documents to see what the impact would be for,21

you know, Public Works and how they would address all the22

additional sewer and water connections and how that's going23

to impact our property.24

Even though it looks like it's far, but it's25
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pretty close.  It's not as far as it looks because of this1

picture.  And we're, like, the third house from the top, one,2

two, three, yes, that's our house right there.  And then3

there's other houses that's, you know, right beside that.4

And for him to be, you know, want to oversee us,5

I think that's what you're looking for is something to be an6

overseer.  I mean, not overseer.  He wants to overlook our7

properties with the object on the roof or something on the8

roof.  We don't have any privacy in the back of our yard, and9

we have limited desk space in the back, too.10

And I suspect we all don't have access to get out11

of our property ,and it's going to be even more congested if12

he puts a building there.  We're not as young as we were when13

we moved in '87.  So we still need a way to get out with him. 14

You know, my children may end up getting the house one day,15

but they don't have it yet.  So, you know, we plan, you know,16

living our --17

CHAIRPERSON HILL:  Yes, Mr. Reid, I hope you live18

-- I mean, believe me, I'm one of the few people that have19

been out here my whole life.  And so, you know, I remember20

the 80s.21

MR. REID:  Yes.22

CHAIRPERSON HILL:  I was in high school, but I23

still remember the 80s.  Let's see, so, Mr. Reid, thank you24

very much.  And we might have some questions for you.  And,25
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again, Mr. Hart, you had X'd out which one you thought was1

the Reid's home.  Is that --2

MR. REID:  That's correct.  That's correct.3

CHAIRPERSON HILL:  Okay.  So currently the back4

of your home looks on to more or less the side of that5

neighbor's house, correct?6

MR. REID:  No.  Toward the edge of my deck, I can7

see that little space because there's a big tree back there. 8

There's like a 70 inch diameter tree.  It provides a lot of9

space.  You know, I look at it, you know --10

VICE CHAIRPERSON HART:  He's looking at -- we're11

asking whether or not -- do you see the red arrow that's12

here?13

MR. REID:  Yes, yes.14

VICE CHAIRPERSON HART:  You can see the back of15

that house, that's what we're talking about, the side of the16

house.17

MR. REID:  Yes, I can see it.  Yes, correct.  Yes.18

CHAIRPERSON HILL:  Okay.  I just was trying to19

make sure which home was yours and what's the one -- and so,20

you know, as we kind of go through this, I mean, you know,21

your next door neighbor.  People can be in opposition to22

stuff all the time.  When you say the next door neighbor, as23

you're facing your house --24

MR. REID:  Yes.25
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CHAIRPERSON HILL:  -- the next door neighbor to1

your right and the next door neighbor to their right can't2

even see that back lot from their backyard.3

MR. REID:  Correct.4

CHAIRPERSON HILL:  Okay.  All right.  Thank you. 5

All right.  Ms. Reid, go ahead.  And, Mr. Moy, could you6

please start the clock again?  And, Mr. Reid, if you could7

turn off your microphone there?  It just gives a little8

feedback.  Thank you.9

MS. REED:  Good afternoon and thank you.  I would10

just like to state that my husband and I are in opposition11

to this application primarily for three reasons.  One would12

definitely be safety.  We think that especially it would13

present a problem of us being landlocked, and the potential14

for egress onto our property.15

Secondly, quality of life, an impairment to the16

environment, mainly the trees, our light.  We certainly don't17

want to look out after 30-something years and see a big18

building there.  I haven't to this point, and don't want to.19

And then thirdly -- pardon me, I am up there, and20

I've had a senior moment.  I'm forgetting my third point. 21

But I'll remember it.22

CHAIRPERSON HILL:  That's all right.  You can take23

your time.  You can come back to it.24

MS. REED:  Oh, yes.  Removal of the heritage25
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trees.  So thank you.1

CHAIRPERSON HILL:  Removal of what?  I'm sorry. 2

MS. REED:  The heritage trees or the trees that3

are --4

CHAIRPERSON HILL:  Oh, the heritage trees.  Okay,5

great.  Okay, thank you.6

MS. REED:  Yes.7

CHAIRPERSON HILL:  Thank you for allowing me to8

lead.  Are there any questions for the Board?9

VICE CHAIRPERSON HART:  No, I actually didn't have10

questions for either of the Reeds, but I appreciate you11

coming down.  I had a question actually about the heritage12

tree, but that was actually for Mr. Greenhouse.  I was just13

trying to understand, is there a heritage tree on this, or14

any heritage trees on this property?15

MR. GREENHOUSE:  You see where I've --16

VICE CHAIRPERSON HART:  Yes.17

MR. GREENHOUSE:  You see where I've located the18

cursor.  Presumably there is a heritage tree bordering both19

1423 and the lot itself, not in an area of the home20

footprint.  It would be more towards, kind of shared on the21

lot line.22

VICE CHAIRPERSON HART:  And what's the orange dot?23

MR. GREENHOUSE:  That's just a lot identifier from24

the survey.25
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VICE CHAIRPERSON HART:  Oh, okay.  I thought there1

was like a tree or something underneath there.2

MR. GREENHOUSE:  Sorry.  There is actually a tree3

right there, but --4

VICE CHAIRPERSON HART:  Yes, but no.  I thought5

that was a heritage tree.  The heritage tree you're talking6

about is right about, oh, right about here?7

MR. GREENHOUSE:  No, it's right where my cursor8

is.9

VICE CHAIRPERSON HART:  Oh, okay.  And how big is10

that?  Or do you know what species or the size of it?11

MR. GREENHOUSE:  I don't.  I do not have those12

exact dimensions, but I'm assuming it is a heritage tree in13

my design and moving forward.14

VICE CHAIRPERSON HART:  And you know what that15

means?16

MR. GREENHOUSE:  Yes, correct.17

VICE CHAIRPERSON HART:  With removing it.18

MR. GREENHOUSE:  I don't have any intent to remove19

that.20

VICE CHAIRPERSON HART:  How are you going to build21

if you're going to have that tree that's that close?22

MR. GREENHOUSE:  It's not going to -- it's not23

within the vicinity of the footprint, and it's far back24

enough to where the root structure should not impact it, all25
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of which would be evaluated from the arborist and --1

VICE CHAIRPERSON HART:  Yes.  I mean it's because2

-- but you do know what happens when we do remove them, or3

when you guys do remove them?4

MR. GREENHOUSE:  Yes, I do.5

VICE CHAIRPERSON HART:  Okay.6

VICE CHAIRPERSON HART:  It's --7

MR. GREENHOUSE:  No, I understand; I didn't mean8

to laugh, because --9

VICE CHAIRPERSON HART:  No, I wasn't saying that.10

I was saying that it is something that is significant that11

you have to kind of understand and know that when you affect12

trees of that size and that caliber, you're talking about13

usually thousands of dollars to do that, and it could be more14

than that, because I think they look at the measurement at15

breast height of the diameter of the tree and again, they can16

be pretty large, so --17

MR. GREENHOUSE:  Yes.  It's my understanding that18

the circumference times a certain amount for a heritage tree. 19

Again, it's not impacting my goal, being that it would20

inhibit me from building a two-story 20-foot-high single21

family home, and I do not have the intent on taking it down.22

VICE CHAIRPERSON HART:  And is it on your23

property, or is it kind of on your property?24

MR. GREENHOUSE:  It's kind of on the property.25
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VICE CHAIRPERSON HART:  So the property line may1

go down through part of it.2

MR. GREENHOUSE:  Yes.3

VICE CHAIRPERSON HART:  Okay.4

MR. GREENHOUSE:  I actually have a picture of it5

if you want.6

VICE CHAIRPERSON HART:  I think we've got a couple7

of pictures of it, so --8

CHAIRPERSON HILL:  I'm -- we're going to jump in9

right here just a little bit.  So -- oh, right.10

ZC CHAIR HOOD:  Can I ask a question?11

CHAIRPERSON HILL:  Sure, go ahead, Mr. Hood.  I'm12

sorry, Chairman, of course. 13

ZC CHAIR HOOD:  Ms. Reed, you mentioned about14

safety.  Can you delve into that a little bit more about how15

that's going to impact you?16

MS. REED:  Pretty much what my husband stated,17

thinking that we're going to be -- that it's going to be18

landlocked or that, even with some of the things that were19

mentioned here:  fire and safety having to get in.  We're20

just thinking that there would have to be some kind of21

trespassing -- no, I won't say trespassing -- coming through22

on our property or --23

ZC CHAIR HOOD:  So I should, right now; let me24

just ask you right now, using ingress and egress, you're able25
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to get out.  But if something was -- that's what I need to1

find out from the Applicant.  Is there still going to be a2

way for you?  I don't see it in egress back there, so you all3

would be landlocked, and the only way out of your house would4

be the front way.  Is that what you're saying?5

MR. REED:  Currently right now, but our neighbors 6

--7

ZC CHAIR HOOD:  Turn your mic on.8

MR. REED:  Our neighbors, when they put fences up9

before, we used the permit system, and we put gates in, so10

we're able to get out.11

ZC CHAIR HOOD:  Okay.12

MR. REED:  But I had an old map of how it was13

egressed, and I can't find that map because I had a map14

because I knew there was going to be a Jake coming along one15

day that wanted access.  And I kept that map --16

ZC CHAIR HOOD:  Okay.17

MR. REED:  -- and I was always concerned about how18

they were going to get the access to the back of our house,19

and how they would be able to get to the back of that house. 20

And right now, not only would it give us access, but it will21

give everybody else access to get to the back of the22

property. 23

ZC CHAIR HOOD:  So those are kind of the24

discussions I was wondering if we were having.  I saw the25
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list; I can't remember -- I saw a list of concerns from each1

address or whatever in the record.2

Again, back to the heritage tree.  The permit, I3

think the vice chair kind of covered that a lot.  So there's4

no effect whatsoever on that heritage tree?  No effect5

whatsoever; no damage, nothing?6

MR. GREENHOUSE:  No.7

ZC CHAIR HOOD:  Okay.  All right.  All right,8

that's all I have, Mr. Chairman.9

MEMBER JOHN:  So I wanted to ask the Applicant a10

couple of questions.  So Exhibit 48C, so for the landlocked11

properties, did you consider any sort of easement or access12

to walk behind your property to maybe 3rd Street or13

something?  It would be like a gate; something like that. 14

Have you considered that?15

MR. GREENHOUSE:  Absolutely, and I'm still willing16

to consider that.  Exactly the gate system that was described17

going from Mr. Reed's rear yard in coordination with the18

other neighbors is what I've offered visually, drawn up and19

described and sent.  And I'm still willing to consider that.20

I knew this was going to be a primary issue, and it's21

happened to me.  An egress can be achieved with collaboration22

of neighbors.23

CHAIRPERSON HILL:  How would you collaborate the24

egress?  I'm just trying to like, I'm looking at this thing25
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and just trying to understand how you think you would --1

MR. GREENHOUSE:  So I guess it's particular to2

each neighbor, right?  An egress to the next --3

CHAIRPERSON HILL:  I mean actually I'll tell you4

what.  Can you pull up -- it's in your slide deck, actually,5

because this is the one, I've been kind of continuing to look6

at, your site plan.  All right?  Okay, so -- and I'm just7

trying to understand how you were trying to -- you know,8

whatever gate system you were talking about or whatever9

you're talking about, I'm just trying to understand what do10

you mean by egress?11

MR. GREENHOUSE:  My initial plan that I proposed12

was a gate system going down the lot line to the private13

portion of the alley with, of course, permission, and then14

an egress ladder down that retaining wall which is on my15

property.  So the ladder would be -- the construction of16

which would be all done as my responsibility.  That was the17

initial process --18

CHAIRPERSON HILL:  Right, your property line is19

where the cursor is?  Is that what you're -- I don't20

understand.21

MR. GREENHOUSE:  No, the property line is right22

here where they're showing it up past the fence.23

CHAIRPERSON HILL:  Right.  You're saying build on24

their property to make -- and you pay for it to create some25
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egress.  Is that what --1

MR. GREENHOUSE:  That's one option, yes.  So it2

would be essentially a three-foot legal gate, coordinated3

from each side partition gate.4

CHAIRPERSON HILL:  Ladder?5

MR. GREENHOUSE:  Because there's a retaining wall6

to the south.  It would have to be a permanent fire ladder7

or something that would be able to get them down to the8

alley.9

ZC CHAIR HOOD:  How high is the ladder?  I'm10

trying to understand because, you know, as you get older --11

I know you don't know this, but ladders and stuff are -- you12

know, we tend not to step down a ladder; we may just go down13

the ladder.14

(Laughter.)15

MR. GREENHOUSE:  I think the retaining wall at16

that specific location is be six feet; again, open to any17

other options.  That was the most feasible option, the18

closest I can get, but that's not to say it has to be done19

that way.20

ZC CHAIR HOOD:  It isn't a firm fix.  So yes, it21

depends upon what's done up here.  I would say let's revisit22

that ladder situation.23

MR. GREENHOUSE:  Sure.24

MEMBER JOHN:  The other option could be a formal25
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easement.  Did you consider that?  On the edge of his1

property or maybe work -- your attorney could probably look2

at the best option if you were to pursue something like that.3

MS. GIORDANO:  I just -- I mean these houses are4

not landlocked.  They all have public street frontage. 5

Landlocked, in my mind is, you don't have access from a6

public street.  And it's not that unusual.  Not every7

property in the District of Columbia has a public alley8

behind the house.9

CHAIRPERSON HILL:  Okay.  So I'm going to do a10

couple of things.  Just real quick for the Office of11

Planning, if I can zoom in on this one, as far as the side12

yard and the rear yard and everything, again, all of that is13

matter-of-right.14

MS. THOMAS:  All of that, based on what the15

Applicant said and based on DCRA's review, has met the16

requirements.17

CHAIRPERSON HILL:  Yes, it's five feet.18

MS. THOMAS:  Yes.19

CHAIRPERSON HILL:  There's a five-foot side yard,20

five-foot rear yard.21

MS. THOMAS:  Yes.22

CHAIRPERSON HILL:  That's -- okay.  All right. 23

And then, Mr. Greenhouse again, the 10 percent pervious area,24

I'm just now zooming in on your thing.  What's that all25
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about? 1

MR. GREENHOUSE:  That's just a requirement by ---2

in that size lot.3

CHAIRPERSON HILL:  Got it.4

MR. GREENHOUSE:  In the Zoning handbook.5

CHAIRPERSON HILL:  Okay.  Okay.  All right, so the6

plans -- and this is where I'm trying to -- I'm trying to --7

I'm trying to understand again what is around that -- I'm8

trying to understand again what's on that side of the wall9

that's facing those neighbors, right?  And again, these were10

the plans that -- and I can go back and look at the plans and11

try to figure out what it is that those neighbors are12

necessarily going to see or not see, the adverse impact or13

the impact from this particular design.14

And then also, do you have anything that shows the15

roof deck in terms of -- what I think I saw at one point was16

that there's a parapet, so there's a wall that really you're17

not able to necessarily look into the other's backyard or18

side yard.  You're just kind of looking out onto Dunbar.  Is19

that what it is?  Can you show me the roof deck?20

MR. GREENHOUSE:  To answer both of your questions21

-- I'll just answer the roof deck real quick, and the I'll22

go back to your first one.  The roof deck will be, and what23

I've discussed with Mr. DeWerd a week ago or so would be only24

in the southeast portion of the roof itself.  It would be25
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away from all neighbors for the purpose of privacy.  Frankly,1

it was designed that way for, one, privacy, and two, because2

it overlooks a football field which I think would be a nice3

thing to look at from a roof deck.4

VICE CHAIRPERSON HART:  So wait.  So where is the5

roof deck?  I mean I see where this is, but that doesn't say6

that that's where that is.  This says that -- when I'm7

reading this as somebody that has studied architecture, this8

says the entire roof is because you have hatch, and then you9

have the entire part that's here that is labeled as roof10

deck.11

MR. GREENHOUSE:  That is not the intent.12

VICE CHAIRPERSON HART:  We can't go by what's not13

the intent.  We have to go by what the drawings say.  So the14

drawings tell us this.  We cannot go by, well that might be15

-- and if you're intending to do something different then you16

need to show us what that is that's different, that actually17

shows where the roof deck is and that is clear in the18

drawings that indicate that.  Otherwise, the DCRA, if we19

actually approve this, they'll say: you can do an entire roof20

deck on the entire roof, and there's no qualms about it.  The21

BZA had approved that.22

So when we talked, and I listened to the23

conversation that you had earlier with some of my colleagues24

about what this facade is on the western side, I'm still not25
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sure what that looks like.  I think that it might be helpful1

to have an actual elevation that actually shows that.  I2

would suggest that you have something that keeps the windows3

higher so that there isn't a view.  I'm looking at the4

privacy issue and trying to mitigate some of that.5

I'd also look at having the roof deck.  If you're6

going to show that the actual decking is there, to actually7

show where that deck is.  And currently that's not really8

that evident in this.  The hatch, that's fine.  I think it's9

great to do that.  My guess is that you'd have to have some10

sort of egress, some way of getting into the deck.11

And it looks like the stairs are coming up here12

so you'd have to have something on the north side of that,13

and then the deck may go on this side.  I don't know exactly;14

I'm just saying that right now we don't have that drawing15

that shows where that's actually delineated beyond the words16

"roof deck" on top of that.17

MS. GIORDANO:  Can I just speak to that?  I didn't18

understand that it was the intention that this was a specific19

design review, and that the approval might be conditioned20

upon a set of plans.  I don't think that the Office of21

Planning Report was recommending that.22

That could be a direction that the Board wants to23

go in, in which case it may be that the Applicant needs to24

really drill down on these plans and resubmit them, as I25
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indicated.  There wasn't any indication that, since this is 1

a matter-of-right project but for the access to a public2

street, that this was a design review project.3

CHAIRPERSON HILL:  Well, Ms. Giordano, again,4

we're not necessarily in design review.  We're just kind of5

like, what we --- the fact it does get kicked out of matter-6

of-right and gets kicked to us it brings, as you know, all7

the adverse impacts into play, which is what we're talking8

about.  And so that's what we're talking about.9

And then in terms of the design, whatever we end10

up approving is what ends up being able to get built.  So I'm11

a little confused again as to exactly what everything is. 12

So I'm going to just -- I kind of need to take a break for13

a minute.  If you all will excuse me because I just need to14

take a break.  But then we can come back and continue asking15

our questions.  Is that all right with everyone?  Do you have16

a quick question?17

VICE CHAIRPERSON HART:  Only that for Ms.18

Giordano, the issue that I'm kind of addressing is, we have19

to look at all of the zoning, and while we understand that20

the Office of Planning has provided us with a recommendation,21

they talked a myriad of things, including some windows and22

some of the actual building itself.  And while I agree that23

-- and I don't think we ever do design review -- but I do24

agree that we actually look at what some of the impacts are25
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and how we mitigate some of those impacts.  And one of the1

impacts I see is privacy.2

And while we look at Subtitle X, 901-B, which3

talks about some of the adverse -- would not tend to affect4

adversely -- I understand that it is about zoning regs, but5

I also understand that there are things about privacy that6

we should be trying to deal with, and I'm trying to address7

those in a way that helps me understand how this would comply8

with the actual zoning that we have that's before us.9

So I know there may not have been -- we may be10

getting a little bit more into the weeds than you may have11

wanted.  I'm just saying that we have to go through this so12

that we fully understand and are fully looking at and13

approving or not approving the drawings that are there before14

us.  Because the DCRA will look at these same drawings and15

then say: okay, well what did the BZA say?  So that's what16

I'm trying to --17

MS. GIORDANO:  Right, but I think that DCRA18

probably would only look at the drawings if that was part of19

the approval.  If the approval was just that the alley access20

is adequate, then he would just have to meet the matter-of-21

rights standards.  But I'm not challenging your authority to22

do that, if that's the direction you want to go in.  I'm just23

saying that if that was his intention, he may need to drill24

down on these plans a little bit more.25
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VICE CHAIRPERSON HART:  Thank you.1

CHAIRPERSON HILL:  All right.  Let's take a couple2

of minutes.  Thank you.3

(Whereupon, the above-entitled matter went off the4

record at 3:26 p.m. and resumed at 3:33 p.m.)5

CHAIRPERSON HILL:  Okay.  All right, Mr. Moy, are6

we all back?  Okay.  So let's see.  All right.  We've lost7

your attorney, Mr. Greenhouse?8

MR. GREENHOUSE:  Possible bathroom break.   9

CHAIRPERSON HILL:  Okay, so she's still coming10

back?11

MR. GREENHOUSE:  Yes.12

CHAIRPERSON HILL:  Okay.  All right.  Okay, we'll13

just wait a minute. Okay.  All right, so let's see.  Does14

anybody have any more questions for Mr. or Ms. Reed?  Okay. 15

Does the party status people have any questions for Mr. or16

Ms. Reed?  Does the Applicant have any questions for Mr. or17

Ms. Reed?  Okay.  Well, Mr. and Ms. Reed, thank you all very18

much for coming down, and we appreciate it very much.  Thank19

you, thank you.20

All right.  Let's see now.  So the Applicant now21

has an opportunity for any kind of rebuttal, and then we will22

have a little bit of a conclusion from both the party status23

people as well as the Applicant.24

I know that there are some things that I think25
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we're going to want to see in order to try to figure out a1

little bit a little bit more of the adverse impact.  And this2

might have something to do even with like what you all might3

say in your conclusion.  But I'd really like to know what is4

kind of -- and maybe the architect could -- our architect5

meaning Mr. Hart -- help with the language.  But I just want6

to see what's on the sides of these walls that are actually7

looking into the backyards of the homes.8

And then also the roof deck, like where exactly9

is the roof deck?  What can you see from the roof deck onto10

the neighboring properties?  And then I guess -- and now that11

I'm running through my list, I guess if you could just12

provide a little bit of clarification from FEMS on the fire13

safety issue.14

There was the letter there, that in the letter it15

said that -- that I referenced -- it said that if that16

public-private alley were to be closed, that -- I forget the17

language -- I mean the language was a little odd.  It18

basically said -- it seemed to kind of relinquish them from19

responsibility or something.20

And I don't even mind if that's really what it is,21

but I just wanted you to provide some clarification from FEMS22

that they are still actually in -- they are saying that they23

can't access it from P Street if that public-private alley24

were closed.  That's the clarification I'm looking for.25
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So those are kind of some of those issues, and1

maybe before -- is there anything else the Board is2

interested in getting from the Applicant before we allow for3

rebuttal?4

Elevations.  Is that what elevations -- so5

elevations is the wall -- I mean I want to see the elevations6

on everything, just like whatever the side looks like that7

has the master bedroom that looks like is a wall of glass8

windows.  I want the whole thing.  I want the west and the9

north because I guess we have the south and the east already10

in terms of elevations, but I can't understand the roof deck. 11

Right?  I mean again, if there's a parapet wall that12

surrounds one side of it so that you're not even looking at13

the neighbors, that's something that I'd be interested in14

seeing, right?  And I would think that that then mitigates15

that adverse impact to those neighbors.16

Because I can see there, it's confusing, right? 17

But as to where --- what the access is, what you can actually18

see, and I guess for me, if your roof deck only kind of goes19

towards Dunbar High School and that alley, then I don't see20

how that's an issue necessarily for the neighbors.21

And then I guess also if there was any kind of22

discussion that you have had with your neighbors in terms of23

those windows, whatever it is that's going to be on that side24

facing into the backyards of those homes, and if there is25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



192

some kind of frosted glass or whatever the other glass was1

that Mr. Hart had mentioned before, clear story?  Clad higher2

glass, something like that, again, for the adverse impact to3

the surrounding neighbors.4

So anyone else?5

ZC CHAIR HOOD:  Mr. Chairman, I agree with6

everything you said.  I think you covered it, but I normally7

would ask for a rendering in the situation that currently8

exists, but I think I might be able to see what you ask.  If9

that's doable, give it to me.  But if not, don't worry about10

it.  Well let me take that back.  If it's doable, see if you11

can do it.  If not, if I don't see it, then I'll look at what12

the Chairman has asked for.13

The other thing is, as has already been stated,14

some of those adverse impacts lessen some of those impacts15

on the neighbors which I've heard Ms. DeWerd and the Reeds16

and others, Mr. Lepointe, have mentioned to continue to have17

the discussion.  I saw the list in here, just don't feel like18

looking for it right now, but there's a list, and you can19

work with them and kind of fine-tune some of those things and20

see what you all can come up with.  I don't know if the21

Chairman is asking you all to meet and try to negotiate --22

not negotiate, but try to see how we can lessen some of those23

impacts because there are impacts.24

And the issue is the zoning, the special exception 25
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to see how we can lessen impacts or if they can mitigate1

them.  That's kind of where I am on all of that.  I don't2

know where others are, but that's what I have, Mr. Chairman.3

VICE CHAIRPERSON HART:  Yes.  When I was looking4

at this image, I was trying to figure out what the image5

that's on the screen now, which is kind of a perspective6

rendering that looks at the south and east.  I was trying to7

figure out what's in the middle of the overhang. It guess it8

is kind of a -- for the front door, you have some sort of9

awning or something that's -- I can't quite figure out what10

that was.  I was just trying to understand what that was, but11

I guess that's what that is.12

MR. GREENHOUSE:  It's an awning for a door, but13

the front would have to be considered on the public alley,14

so there's an additional door, if you noticed, on the public15

portion of the alley.  But yes, it's an awning for an entry16

door.17

VICE CHAIRPERSON HART:  Okay.  I see it now. 18

Okay.  Thanks.19

CHAIRPERSON HILL:  Okay.  All right.  Do you have20

any rebuttal, Ms. Giordano?21

MS. GIORDANO:  It's okay.22

CHAIRPERSON HILL:  I don't know why I'm having so23

much trouble with that.  I really don't know why.24

MS. GIORDANO:  I have a lot of problems with names25
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myself.1

CHAIRPERSON HILL:  Yes.  I'm sorry.  2

MS. GIORDANO:  Anyway, so we just in conclusion,3

the special exception that's being requested here is from the4

requirement for access through a public alley to a street and5

the linear requirement for that, which we don't meet.6

And in my mind the issue really should be: are7

there adverse impacts that spring from that?  But we8

understand that the neighbors -- this is a new situation for9

them.  Nobody likes to have somebody build next to them.  The10

zoning regulations don't protect peoples' views.  Its light11

and air is a consideration, the zoning regulations, and12

certainly the Applicant is interested in doing whatever it13

takes to make this more palatable to the neighbors.14

The allegation that somehow he was wheeling and15

dealing with the neighbors, I wasn't there.  I don't know,16

but it makes sense that he would talk to people individually17

because everybody's situation is unique and different.18

I suggested that he put in writing some of the19

proffers just to make clear that he was serious about it. 20

It would be in the record, and the Board could see it, the21

neighbors could see it, and he's done that.22

So he has offered to move at his expense people's23

fences back to their property line, and do other things with24

regard to landscaping to make this situation more palatable. 25
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The Board wants to see additional plans, and we1

can provide those.  We'll have to be sure that it's clear2

from the zoning administrator's standpoint as to what it is3

he is having to enforce.  Like I would be really concerned4

if this were like a PUD standard, where if a window moved a5

foot or something, it would be a problem.  We'll have to make6

clear that there's some flexibility here.7

The zoning administrator has very little8

flexibility with regard to PUD plans in terms of changes in9

plans, so we need to make sure that there's a little more10

flexibility here because it's not a PUD.  But again,11

Applicant is more than willing to meet again with the12

neighbors to brush up this design to ensure that it is as13

acceptable as it can be to the neighbors, and to provide that14

in advance to the neighbors for their comments and their15

review.16

And I would ask him at this point, if it's okay17

with the Board, to just go ahead and just summarize what it18

is he tried to do in terms of his outreach to the neighbors.19

CHAIRPERSON HILL:  Yeah, okay.  Give me one20

second, and Ms. Giordano, I was kind of going through21

rebuttal, and then they were going to do conclusion, and you22

guys can do your conclusion.  So I guess this is rebuttal. 23

Mr. Greenhouse wanted to provide some kind of rebuttal to the24

testimony, and I suppose that that's what you're doing, so25
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please go ahead.1

MR. GREENHOUSE:  The rebuttal is, I think there2

were a lot of points made that have different takes.  It's3

coming from different parties.  I'll address a couple of them4

and how I've tried to lesser the adverse impact because5

that's where these concerns are coming from.6

Privacy was a number one -- there was a couple of7

large groupings of concerns that came up regularly from8

neighbors in all my outreach.  Those were egress, not a9

requirement, but a concern.  Rear yard spaces, landscaping,10

and privacy.  Those were the comments I received, and what11

I offered was based on those: privacy walls, privacy fencing12

going around the entire thing on their behalf, gates, and a13

means of egress that we could come up with together.  The one14

I provided was my interpretation of it going straight through15

the alley, but not to say that I'm not interested in hearing16

if they have another one.17

Privacy:  You know, the windows and looking out,18

I don't want to look in on them as much as they want to look19

in on me.  If we were to say today, Jake, will you get rid20

of those windows in the master bedroom?  I would be okay with21

them, sure.  That's how flexible I am.22

My primary goal here is to build a single family23

home for myself to grow into, and that's it.  Everything else24

I would be more than willing to collaborate on.  It's just25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



197

whether or not opposition is willing to collaborate.1

Are they willing to collaborate on finding a2

reason where both people benefit, or are they only willing3

to collaborate when the option is nothing is being built4

there?  And that's the difficulty that's coming in, and it's5

kind of sparked why we've recorded and written down these6

things.  And to this day, I still will offer them, but I7

think that should be considered.8

There was a couple of comments regarding drainage. 9

I spoke with Mr. DeWerd earlier this week about some drainage10

issues on his property, and I offered to take care of those11

drainage issues with areaway drains.  And if the  drainage12

issues were coming from the backyard to ponding, that we13

could find a solution that I would be happy to implement14

myself as a partnership.15

Now, Ms. Reed offered a really interesting point16

which was drainage concerns, but particularly on the private17

alley, and that's due to a sewer system that just hasn't been18

maintained.  It is owned by DGS, so going to any other19

parties would not help get that fixed.20

I'm currently in conversations with the parties21

that will get that fixed, being myself and their approval,22

to fix the alley flooding issue which is a primary concern23

of DCPS and Dunbar High School, and that's one where I'm24

working with them to resolve that issue -- again, on my25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



198

burden and my responsibility.  So it's not that I'm --1

CHAIRPERSON HILL:  What are you trying to do with2

Dunbar again?3

MR. GREENHOUSE:  The goal with Dunbar is because4

they are actually the largest stakeholder in the -- the5

private alley is owned by DGS but used by Dunbar High School. 6

I'm working with DCPS and DGS, my means to get to DGS, to use7

a utility easement in return for a large partnership8

presentation that we went over and presented to a couple of9

officials there which involved fixing that main sewer area10

and the flooding as you're increasing lighting and security11

cameras in the alley.12

CHAIRPERSON HILL:  And what would you get for that13

-- in return for that?14

MR. GREENHOUSE:  The easement for utilities so I15

wouldn't have to run my utilities to P Street, which is a far16

greater distance.  The cost of running it would far exceed17

the cost to run it straight to 3rd Street with --18

CHAIRPERSON HILL:  Sure.  And then you would be19

the only -- you would have the -- you would be the one who20

would have access to the easement.21

MS. GIORDANO:  It wouldn't necessarily be22

exclusive.  I mean it's -- it would be an easement for that23

purpose.  It's not an easement for him to travel over that24

alley.  Is that what you were concerned about?25
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CHAIRPERSON HILL:  Yes.1

MS. GIORDANO:  No, that's --2

CHAIRPERSON HILL:  Utility easement.  And I3

figured --4

MS. GIORDANO:  It's a utility easement.  It would5

go underneath the alley.6

CHAIRPERSON HILL:  Okay.  All right.  Continue,7

Mr. Greenhouse.8

MR. GREENHOUSE:  The character of the project was9

another thing that was brought up, and given the zoning10

regulations and personal preference, I like modern lots.  It11

also has a nature of being modern because of the setback and12

the height requirements.13

This was also said by Ms. Thomas in the Office of14

Planning that the design is in character.  Character is an15

opinion.  And I'd be happy to --- like we spoke about earlier16

about the facade treatment and wood versus masonry.  Again,17

my goal and intent is to build a single family home for18

myself.  These are things that I'm more --19

CHAIRPERSON HILL:  That's okay.  Mr. Greenhouse,20

I'm going to -- I don't think anybody on the Board was21

talking about the design necessarily.  I mean again, we're22

just trying to -- the adverse impact that we seem most23

interested in is the light and air and privacy issues that24

this project might have been brought forward to.25
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And honestly in terms of like, I guess I don't1

know how your public outreach has gone, but it seems as2

though it's just been a little bit more bumpy than you would3

have liked it to have gone.  And so I'm just sharing, it just4

seems like it's just been a little bit bumpy.  So that's what5

has kind of one aspect that has gotten us to this point.6

But by the way, we hear 13 or 14 cases every week,7

and we hear appeals that take four to six hours.  I'm just8

saying, you're not particularly new.   Like we hear this all9

the time, and we hear all these different aspects all the10

time.  And so we treat everyone the same way in each case on11

an individual basis.  But we're looking at these in the12

capacity that we're charged with looking at them.13

MS. GIORDANO:  Can I just --14

CHAIRPERSON HILL:  Sure, of course.15

MS. GIORDANO:  One more thing.  As you're looking16

at that, their houses are taller than this building.  I mean17

the height regulations for the alley development is lower. 18

And so if anything they're the ones who really have the19

views, or the ability to see what's happening on his site20

instead of the other way around.21

CHAIRPERSON HILL:  Okay.  All right.  So let's22

see.  So do you, Ms. DeWerd, have any conclusion you would23

like to leave us with?24

MS. DEWERD:  No.  I've said everything I needed25
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to say. 1

CHAIRPERSON HILL:  Okay.  So I guess --2

ZC CHAIR HOOD:  Question, Mr. Chairman.  I was3

just curious, for the record purposes, did you let them cross4

on rebuttal?5

CHAIRPERSON HILL:  Do you guys have any questions6

of any of the rebuttal that was just given?7

MR. LEPOINTE:  Well I have a little bit concern8

with --9

CHAIRPERSON HILL:  No, no, no.  Not -- it's just10

their questions.  So basically what happens is, and the11

Chairman is --12

MR. LEPOINTE:  I'm sorry.13

CHAIRPERSON HILL:  That's all right.  Chairman14

Hood, who is the chairman of the Zoning Commission, has15

reminded me that you have an opportunity to ask questions of16

rebuttal, and I'm a little confused to ask how much rebuttal17

that was.  But it was rebuttal testimony, so do you have any18

questions from the testimony that was just given?  You have19

to say no in the microphone.20

MS. DEWERD:  No.21

CHAIRPERSON HILL:  Okay, thank you.  All right. 22

So Ms. Giordano and/or Mr. Greenhouse, do you have anything23

you would like to add at the end?24

MS. GIORDANO:  No.  I think you're right.  We gave25
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our closing statement already.  Thank you.1

CHAIRPERSON HILL:  Okay.  So then what I'd like2

to do is again kind of go over what we had hoped, what I'd3

like to see, and then you guys can kind of let me know what4

type of elevation -- and I don't even know if we might want5

to have a continued hearing or not.6

I mean I guess we can -- I kind of want to have7

one maybe, just to see if we can have any -- because I'd like8

to get a little bit more feedback perhaps from -- so we'll9

do a continued -- a limited scope hearing on the -- I had a10

question of FEMS, so again, there's the issue with the11

distance to P Street, right, in terms of the alley access. 12

And I just had that question with FEMS.13

I think you have approval with all of the other14

departments, correct?  My Board members are -- are you15

missing water?16

MR. GREENHOUSE:  D.C. Water is in the civil report17

that was submitted.18

CHAIRPERSON HILL:  Okay.  So you did get -- Ms.19

John?20

MEMBER JOHN:  I believe the connection was through21

3rd Street, which is why you're trying to get the utility22

easement.23

MR. GREENHOUSE:  They mentioned both streets in24

the exhibit.  They mentioned that both are possible routes25
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for -- if P Street would not be able, 3rd Street, with the1

use of a utility easement, is plausible.2

CHAIRPERSON HILL:  When do you think you'd find3

out -- I'm just curious.  When do you think you'd find out4

about the easement, whether or not you'd get that?5

MR. GREENHOUSE:  It's taken me since July just to6

have the presentation, which was two weeks ago.7

CHAIRPERSON HILL:  Mm-hmm.8

MR. GREENHOUSE:  It's going to be a very lengthy9

project, and I imagine that it would probably be well over10

the time frame of when this would be through permitting and11

stuff.12

CHAIRPERSON HILL:  Okay, okay.  All right.  Let's13

see.  So that -- FEMS, that one FEMS issue, right?  The14

elevations for basically all around the house.  I mean we've15

got this elevation it looks like.  I just want to see what16

it looks like on the other side.  Go ahead, and whether it's17

your attorney perhaps meeting with the neighbors, if you can18

meet with the neighbors, whatever you want to pay for to try19

to figure out how you can maybe get on the same side in terms20

of windows or anything like that.21

If they can somehow sign off on something, that22

would be great because then you'd get rid of some opposition.23

And if not, then just come back to us with the elevations24

that we asked for in terms of -- again, I can't tell what's25
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facing that side now, right?  And then again, how or where1

that roof deck is going to play into the privacy issues.  And2

that's all I'm curious of.3

MEMBER JOHN:  I just wanted to clarify the comment4

from Water and Sewer Services.  It's on page 3 of OP's5

recommendation for the Board, and maybe the exhibit itself6

says something differently, but OP mentions 3rd Street.  So7

if that's not accurate, then you can point to the section in8

D.C. Water and Sewer Authority's letter that says they would9

connect it from P Street.  Okay?  Thank you.10

CHAIRPERSON HILL:  Ms. Giordano, do you understand11

everything that has been asked?12

MS. GIORDANO:  I think so.13

CHAIRPERSON HILL:  Okay, great.  So Mr. Moy, when14

can we come back?  So by the way, so just so you guys know,15

we're going to have a limited scope hearing, which means that16

we're just going to talk about the things that we just asked17

about.  We're not going to go back over any of the other18

items.  Right?19

So Mr. and Ms. Reed, you're welcome to come.20

Obviously, you're party status, so you have to come.  And so21

we're figuring out when is a time for a limited scope22

hearing.  Mr. Moy?23

SECRETARY MOY:  Mr. Chairman, I have two24

suggestions, depending on whether or not the Board would25
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request any responses to the submission from the Applicant. 1

If not, actually the best schedule for the Board from today2

through the month of March is next week, March 11th.  If not3

then, then the best date would be April the 1st.4

CHAIRPERSON HILL:  Now I'm kind of curious about5

something else.  So Mr. Greenhouse, if you -- now this is6

kind of up to you because I don't know if this is really7

something you've thought about or not.  If you somehow were8

able to get sign-off from the party status, if you were9

somehow able to get opposition removed, and then you went10

back in front of the ANC with now the support of the -- I11

don't know if you'd get all the support of the neighbors --12

I'm just trying to figure it out.13

Then you could come back.  You could go back in14

front of the ANC with a new design and see if they would sign15

off on a new design, or do you think that that's just of no16

help to you whatsoever?17

MS. GIORDANO:  Do you want to --18

CHAIRPERSON HILL:  So basically what I'm asking19

is -- I'm trying to find out a timeline here.  You guys, Ms.20

Giordano, your microphone is on.21

MS. GIORDANO:  I know.22

CHAIRPERSON HILL:  Okay.  And then just hold on23

a second.  You two talk for a second because I've got to find24

out something from Mr. Moy anyway.  Mr. Moy, next week is not25
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going to work, and April 1st is -- April 1st is like -- I1

thought you said April 1st was really packed.2

SECRETARY MOY:  Yes.  Well I want to check.  If3

you need something from ANC 5, was it 5E?  Because 5E meets4

the third Tuesday of each month, okay?  So if the Board needs5

something from ANC 5E, then next week, March 11th, would not6

work, unless you set a decision date after this limited scope7

hearing next week.8

MS. GIORDANO:  The ANC here basically didn't take9

a position, and I was just suggesting to Mr. Greenhouse to10

kind of elaborate on that.  But it was a real mixed bag.  I11

don't know that --12

CHAIRPERSON HILL:  No, I thought in the record13

they opposed it.  They took a vote opposing it.14

MS. GIORDANO:  Can you elaborate?15

MR. GREENHOUSE:  Yes, sure.  The process with16

community outreach in our regard was Bradley Thomas at SMD. 17

At the first SMD meeting we had questions for parking which18

I included.  That was the biggest concern, and we were told19

it was incorporated on the street.20

The next endeavor was the Hanover Civic21

Association which actually made a motion to vote, and they22

voted unanimously yes.  The last one --23

CHAIRPERSON HILL:  Who -- hold on a second.  So24

you said -- I don't know -- who did you say voted unanimously25
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yes?1

MR. GREENHOUSE:  The Civic Association.2

CHAIRPERSON HILL:  Okay.  Because I'm in Exhibit3

47 --4

ZC CHAIR HOOD:  Is that Bloomingdale?  What civic5

association?6

MR. GREENHOUSE:  Hanover.7

ZC CHAIR HOOD:  Hanover, okay.8

CHAIRPERSON HILL:  Because the ANC says it voted9

zero in favor, four in opposition, and three in abstention.10

MR. GREENHOUSE:  What happened with the ANC, so11

I presented for the first time, and we got hung up on the12

fact that I do not own the property, but I'm under contract13

in a study period.14

This could not be overcome.  That complexity was15

just overrun, and we didn't even get to my presentation of16

the benefits of this or the support.17

The second presentation was another month later,18

and that's when the vote was considered.  I had a small19

presentation and intro, and that's when I was told there20

would be a vote, not another presentation.  But it was, and21

there was another room for opposition.22

My SMD abstained, being the chairperson, Bradley23

Thomas, of the whole ANC, and two others abstained for --24

they made a motion to support the project, and the motion was25
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not supported.  It was voted no.1

CHAIRPERSON HILL:  Okay.  That's okay.  That's2

okay.  We can --3

MS. GIORDANO:  That's what it says.4

CHAIRPERSON HILL:  No, hold on a second.  Hold on5

a second.  Well first of all, let's all take a breath.  So6

I'm looking at the report, right?  And so in the report what7

I'm reading, the ANC voted zero in favor, four in opposition8

to the Applicant's request for special exception.  So I don't9

understand what you guys are trying to tell me now.  It says10

that a vote did happen, and they voted against.  And OAG, am11

I reading this wrong?12

MR. GOLDSTEIN:  Yeah, I think that's how I read13

it.  The sentence leading into it, the ANC voted not to14

support -- yeah, and voted against it.  Maybe there's more15

nuance to what occurred, but that's --16

(Simultaneous speaking.)17

MS. GIORDANO:  So all I'm saying is it's not a18

clear -- they didn't vote to oppose.  They voted not to19

support a motion to support with a number of abstentions. 20

So all I'm saying is that the ANC is very divided, and I21

guess we're not sure what the --22

CHAIRPERSON HILL:  That's okay.  So that's all23

right.  So Ms. Giordano, I mean I don't know what -- it's24

okay, we're just -- and the party status people are raising25
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their hand and such, so I don't want to get into this back1

and forth and stuff.2

I'm looking at reading into a report.  If you guys3

want to go to the ANC and get something different, to me it4

looks like they voted to oppose, right?  The ANC voted zero5

in favor.  It doesn't matter.  I mean it's not in support,6

right?  So --7

MS. GIORDANO:  Right.  I'm just saying --8

(Simultaneous speaking.)9

CHAIRPERSON HILL:  Well I think we have to give10

them great weight.  I mean this is a great weight situation. 11

They voted against this, and I don't know if they had any12

specific issues that we would necessarily speak to.13

Yeah, block existing access to the rear egress;14

impede emergency rear access; concerns expressed long-term15

benefit of the community.  I mean there are some things that16

may or may not be zoning related, but they did have specific17

issues and concerns to opposition.18

The reason why I'm bringing all this up was that19

if you thought that there was a way that it would be20

worthwhile go back in front of the ANC again, that's why I'm21

just trying to figure out the continued hearing date.  That's22

where this was all going, right?23

Which was that if you thought you could get your24

support, and then also the ANC's support, that would get you25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



210

to a summary order rather than a full order.  And that just1

turns into a time limit thing in terms of development2

projects.  And I don't know how familiar you are with that,3

but it can be anywhere from 30 days for a summary order to4

a year for a full order.  Give me one second.5

So that's why that discussion started.  I'm just6

letting you know.  I mean you all might have a difference of7

opinion as to what the ANC letter says.  I think we have our8

opinion as to what the ANC's letter says.9

So Mr. Moy, what dates do we have available?10

CHAIRPERSON HILL:  All right.  So I guess now I'm11

going to be kind of trying to be helpful now.  We're slammed12

forever.  So Mr. Greenhouse, how much time do you think you'd13

like, or what do you think might work in terms of trying to14

work with the community, and/or I don't know what your15

financing issues are right now.  It sounds kind of like16

you're trying to deal with DCPS in terms of the easement17

issue.  I just don't know what your timeline is.  Because Mr.18

Hood is back on the 29th of April.  Is that what you said?19

ZC CHAIR HOOD:  Yes.  That's when I come back. 20

But if I need to come sooner, I will.21

CHAIRPERSON HILL:  So I'm just trying to figure --22

I mean he's going to be back here on the 29th of April.  If23

you think you want to take another crack at this and try to24

deal with all the community stuff, that's fine.  If you think25
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you're just going to go ahead and try to get the elevation1

changes and everything to appease the Board in terms of their2

concerns, that's fine as well.  What seems to work for you?3

MR. GREENHOUSE:  The sooner the better for me. 4

You're absolutely right; there is -- time is of the -- it's5

not easy.  But like I said, my intent here is to make this6

work, and if that means that I have a better chance at doing7

something and spending a little more time, I would.  But I8

would also like to ask that those would be considered.9

So if my time spent is just going to turned down10

by a party, even though I'm willing to do it, I'd rather know11

that now, and then -- if that makes sense.  Otherwise, I'd12

say I'll make any attempt at making this right in the eyes13

of anyone.  And --- but the sooner the better.  I can work14

as hard as I can to get to the next hearing.15

CHAIRPERSON HILL:  Yes, that's okay.  I'll just16

go ahead and go with the -- submit the information to the17

Board, and we'll try to figure out what we need to do with18

it at the continued hearing.  So let's see.  In terms of our19

date, Mr. Moy, you said that right.  So the first is really20

bad.  The next one is really bad.  Where's one when we don't21

have an appeal?22

SECRETARY MOY:  It's -- where we do not have an23

appeal would be, for the first opportunity actually is March24

25th, and we have 16 cases on that day.  This would be the25
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17th case on March 25th.1

SECRETARY MOY:  April 1st.2

CHAIRPERSON HILL:  March 25th we have 16 cases on3

March 25th?  Okay.  So what do you guys want to do?  Well4

then after that it's April 1st, and on April 1st there's an5

appeal, correct?6

SECRETARY MOY:  No, that's no appeals on the 1st7

of April.  We have a lot of cases, but --8

CHAIRPERSON HILL:  How many cases?9

SECRETARY MOY:  It's only 11.10

CHAIRPERSON HILL:  All right.  Okay, we'll do11

April 1st.  Okay?  So you guys, can you guys all get back12

here April 1st?  Okay. And then we'll try to do it -- did we13

promise anybody the first slot, Mr. Moy, on April 1st?14

SECRETARY MOY:  No, sir.15

CHAIRPERSON HILL:  Okay.  We'll give you guys the16

first slot on April 1st, okay?  So -- yes, Ms. -- you need17

to push the button.18

MS. GIORDANO:  Sorry.  So would you want us to19

adhere to a date to submit the plans and then a date for the20

parties to respond?21

CHAIRPERSON HILL:  Sure.  I'm trying to see what22

Mr. Moy is going to give me in terms of that.23

SECRETARY MOY:  Yes, I was going to suggest, Mr.24

Chair, that the Applicants file on March the 18th.  That25
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gives them two weeks because I imagine they want to do some1

coordination.  And then the parties can respond a week later,2

which would be March the 25th.  That takes us up to the3

following week on April 1st.  And if you want OP to do a4

supplemental, I can give them a date of Friday, March 27th. 5

CHAIRPERSON HILL:  Yes.  I mean if OP has -- I6

don't think they'll have anything to add, but if they do then7

they're welcome to.  Okay.  All right.  Do you guys have any8

questions?9

MS. DEWERD:  Can the neighbor who was not able to10

be here, the owner of 1419, join the party status for that11

hearing?12

CHAIRPERSON HILL:  Well I don't think we'll be13

able to do that now.  The hearing has already happened and14

everything, and I guess the only thing that they would be15

able to do is, if they wanted to come and testify on the16

limited scope, right, I guess they could as a member of the17

public.  But they wouldn't be able to join you guys as party18

status because now we've already done that part of it.19

MS. DEWERD:  Okay.  And when you describe the20

limited scope, is the plan for the trees part of that scope? 21

Because I didn't hear that addressed today.22

MEMBER JOHN:  So I didn't think the plan for the23

trees was part of it because Mr. Greenhouse is building a24

matter-of-rights structure at his own risk.  And so if he has25
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to work on the heritage trees, then that would be up to him. 1

But I'm sure that could be something that you all discuss in2

your meeting if you do meet.3

MS. DEWERD:  So your board does not have an4

interest at all in what happens to the trees?5

CHAIRPERSON HILL:  It's not that we don't have an6

interest at all.  It's not necessarily within our purview.7

MS. DEWERD:  Okay.8

MEMBER JOHN:  I was just going to ask you, Mr.9

Chairman, if you wanted to clarify the issues that were10

pertinent to the zoning relief.  We discussed them briefly. 11

Privacy was one, and light and air, and the other things you12

asked for specifically, so we would not be discussing things13

like adverse possession and how long the neighbors had been14

there, and the fencing and all of that.15

CHAIRPERSON HILL:  Right.  So in terms of the16

adverse -- I  mean what -- and thank you, Ms. John -- the17

Applicant is here to get special exception relief from the18

access to P Street.  Right?  So if they could have gotten to19

3rd Street; if that wasn't a public/private alley, they could20

have done this as a matter of right.  They're before us21

because they don't meet the criteria in terms of the distance22

to get to P Street.  Right?23

So what that does is, that brings different areas24

of adverse impact into our purview, right?  Light and air,25
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privacy, and those are issues that we're also kind of trying1

to work through, right, with the Applicant and in terms of2

with the neighbors.3

I think that, you know, I don't know what has4

happened.  Obviously, whatever has happened in the past has5

happened in the past, and whether you guys can get together6

and kind of have a discussion that might be helpful, it would7

be -- if there is a way to approach it in a way that's viable8

and helpful, that is obviously what we do our best to kind9

of suggest.  But at the end of the day, we're going to get10

some plans, and then we're going to decide what we think. 11

Right?12

And so you do understand why they're here,13

however, in terms of the special exception from the distance14

to P Street, right?  So then because of that, that brings in15

the adverse impacts.  Again, if they had the matter of right,16

which is just the private alleys that were public, they17

wouldn't be before us at all.  And so that's where it's just18

kind of the discussion that we're having as a board, okay? 19

Any other questions?20

VICE CHAIRPERSON HART:  Just one final thought. 21

The Urban Forestry are the ones who actually oversee the22

heritage tree concern and trees kind of in general.  You may23

have a conversation with Urban Forestry, which is part of24

DDOT.  But they're the ones that kind of oversee that aspect25
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of it.  But that's it. 1

CHAIRPERSON HILL:  Okay.  Any questions?  Okay,2

great.  All right, then we'll see you guys on April 1st. 3

Thank you.  Mr. Moy, is there anything else that is before4

us?5

SECRETARY MOY:  Not from the staff, sir.6

CHAIRPERSON HILL:  Okay, great.  Thank you.  Then7

we stand adjourned.8

(Whereupon, the above-entitled matter went off the9

record at 4:14 p.m.)10
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